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THE  TAFF  VALE  RAILWAY  COMPANY  V . THE 
AMALGAMATED  SOCIETY  OF  RAILWAY 

SERVANTS. 

In  view  of  the  great  importance  of  the  recent  decision  of  the  House  of 
Lords  in  the  above-named  case,  the  following  report  has  been  prepared, 
dealing  with  that  and  certain  other  legal  decisions  affecting  Trade  Unions, 
in  the  belief  that  it  will  be  of  service.  The  judgments  in  the  more  important 
cases  referred  to  are  also  printed  in  the  form  of  an  appendix. 


HISTORICAL. 


Since  the  Trade  Union  Act  was  passed  in  1871,  it  has  been  the  opinion  of 
lawyers,  as  well  as  the  general  opinion  of  the  country,  that  Trade  Unions 
were  voluntary  associations  in  the  nature  of  clubs,  it  being  understood 
that  the  Trade  Union  Act  went  no  further  than  to  legalise  the  objects  of 
the  unions  which  were  before  regarded  as  illegal  as  being  “in  restraint  of 
trade.”  The  decision  of  the  House  of  Lords  in  the  T.  V.  R.  Co.  v.  the  A.S.R.S. 
case  overrides  this  opinion.  It  may  be  well,  therefore,  to  make  a brief 
historical  survey  to  see  what  justification  there  has  been  for  the  opinion 
hitherto  held. 


That  the  Government  of  1871  did  not  intend  to  attach  corporate  responsi- 
bilities to  Trade  Unions  by  the  Trade  Union  Act  may  be  gathered  from  the 
express  declaration  of  Home  Secretary  Bruce,  who  introduced  the  Bill  and 
pioneered  it  through  the  House  of  Commons.  Upon  the  second  reading  of  the 
Act  in  1871  he  read  the  following  extract  from  the  Minority  Report  of  the  Trades 
Union  Commission  of  1867  : — 


“ STATEMENT  WHEN  THE  ACT  WAS  INTRODUCED. 

“ A very  serious  question  arises  here  as  to  whether  legislation  of  a far 
more  comprehensive  character  is  not  needed  to  place  Trades  Unions  on  a full 
legal  footing;  whether,  in  fact,  a complete  statute  should  not  be  enacted 
analogous  to  the  provisions  of  the  Friendly  Societies  Act  and  the  Joint  Stock 
Companies  Acts,  and  the  like,  by  means  of  which  uniform  rules  would  be 
framed  for  the  formation,  management,  and  dissolution  of  these  associations  ; 
and  by  which  they  should  be  enabled  to  sue  and  to  be  sued  by  their  members,  to 
recover  from  members  their  contributions  or  fines,  and  to  be  made  liable  to 
members  for  the  benefits  assured.  We  are  inclined  to  believe  that  the  time  has 
not  yet  come,  if  it  ever  will  come,  for  any  such  statute.  The  amount  of  feeling 
which  this  question  arouses  on  both  sides,  the  great  irritation  of  those  who 
have  suffered  by  Trades  Unions,  and  the  extreme  jealousy  on  the  part  of  their 
members  of  State  interference  would,  we  are  convinced,  render  the  attempt 
to  pass  such  a measure  impracticable.  We  are  far  from  seeing  any  certainty 
that  such  an  Act  is  even  ultimately  desirable.  Trade  Unions  are  essentially 
clubs  and  not  trading  companies,  and  we  think  that  the  degree  of  regulation 
possible  in  the  case  of  the  latter  is  not  possible  in  the  case  of  the  former.  All 
questions  of  crime  apart,  the  objects  at  which  they  aim,  the  rights  which  they 
claim,  and  the  liabilities  which  they  incur,  are  for  the  most  part,  it  seems  to 
us,  such  as  courts  of  law  should  neither  enforce,  nor  modify,  nor  annul.  They 
should  rest  entirely  on  consent.” 
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He  then  said  : “ It  is  in  accordance  with  that  opinion  that  the  measure  of 
the  Government  has  been  framed.” 

Bui.  by  the  rules  of  procedure  this  definite  expression  of  object  in 
Parliament  could  not  be  brought  to  the  judicial  cognisance  of  the  House  of 
Lords  in  the  present  case,  although  counsel  succeeded  in  prevailing  upon  the 
law  lords  to  admit  the  above  extract  from  the  Minority  Report  of  the  Commission 
of  1867. 

ATTITUDE  OF  TRADE  UNION  CONGRESS,  1875. 

Again,  how  clear  was  the  view  as  to  the  scope  of  the  Trade  Union  Act  ig 
shown  by  an  interesting  and  important  discussion  upon  whether  unions  ought 
to  be  given  the  legal  status  to  sue  and  be  sued  in  their  collective  capacity,  which 
took  place  at  the  Trade  Union  Congress  held  in  Glasgow  in  1875.  The 
Parliamentary  Committee  drafted  and  presented  to  the  Congress  a memorial 
asking  for  certain  amendments  in  the  Trade  Union  Act,  1871  (which  amend- 
ments were  afterwards  embodied  in  the  Trade  Union  Act  Amendment  Act, 
1876). 

Mr.  Peter  Docherty,  of  the  Associated  Carpenters  and  Joine 's  of  Scotland, 
moved  as  a rider — 

“ That  an  addition  be  made  to  the  memorial  to  the  effect  vhat  the  societies 
should  have  a right  to  sue  and  be  sued.” 

We  make  a few  extracts  from  the  discussion, 

Mr.  Docherty  said : It  appeared  to  him  that  unless  they  could  settle  their 
disputes  in  the  ordinary  courts  of  the  land  they  had  no  right  to  make  such  a 
claim  as  that  they  were  in  the  same  position  as  other  people.  The  only  reason 
for  refusing  to  accept  the  amendment  must  be  either  that  the  societies  were 
afraid  of  the  members  or  that  the  members  were  afraid  of  the  society. 

Mr.  George  Howell  said  their  Scotch  friends  seemed  to  be  rather  fond  of 
law ; in  England  they  endeavoured,  as  far  as  possible,  to  keep  out  of  the  law 
courts.  It  might  seem  a simple  thing  that  societies  should  have  the  right  of 
suing  and  being  sued,  but  it  involved  trade  questions  and  trade  rules  which 
were  often  so  complicated  that  courts  of  justice  could  not  possibly  deal  with 
them. 

Mr.  Kennedy  considered  that  the  right  to  sue  and  be  sued  would  give  to 
unscrupulous  persons  the  power  to  drag  societies  from  court  to  court,  perhaps 
at  the  instigation  and  expense  of  employers,  until  the  funds  were  completely 
drained  and  the  societies  split  up.  By  introducing  such  a clause  they  would 
be  breaking  a stick  to  beat  their  own  back. 

Mr.  E.  Coulson  (Bricklayers'  Association,  London)  opposed  the  amendment, 
arguing  that  the  rules  of  the  societies  were  sufficient  to  meet  all  cases  that 
arose. 

Mr.  Evans  (A.S.R.S.,  London)  said  that  the  great  objection  to  the  principle 
of  suing  and  being  sued  was  that  members  were  a portion  of  the  society,  and 
therefore  they  would  be  just  suing  themselves. 

Mr.  Odger  (London)  was  strongly  opposed,  however,  to  the  principle 
embodied  in  the  amendment,  holding  that  it  would  give  rise  to  vexatious 
prosecutions,  to  jobbery,  and  endless  confusion.  It  would  be  productive  of  no 
good,  while  it  would  embarrass  the  societies  in  every  direction. 

After  some  further  discussion  the  amendment  was  put  to  the  meeting,  and 
negatived  by  an  overwhelming  majority,  only  some  three  voting  in  itrj  favour t 

REPORT  OF  THE  LABOUR  COMMISSION- 

Coming  to  still  more  recent  days,  although  the  whole  qu/estion  of  whether 
Unions  should  be  given  a legal  entity  was  discussed  by  the  Labour  Commission 
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in  1891-3,  and  although  such  an  eminent  jurist  as  Sir  Frederick  Pollock  was 
consulted,  there  was  not  the  faintest  suggestion  that  such  an  entity  had  in  fact 
been  already  created  by  the  Trade  Union  Act.  The  majority  of  the  Commission 
reported  that : — 

“ In  order  to  enable  trade  associations  to  enter  into  collective  legally- 
binding  agreements,  with  the  consequence  that  in  case  of  breach  of 
contract  they  would  be  liable  to  be  sued  for  damages  payable  out  of  their 
collective  funds,  it  would  not  be  sufficient  to  repeal  sub-section  4 of  section  4 of 
the  Act  of  1871.  Even  if  that  legislative  incapacity  were  taken  away,  the  trade 
associations  would  he  prevented  by  their  want  of  legal  personality  from  entering 
into  such  agreements , or  suing  or  being  sued , except  with  regard  to  the  manage- 
ment of  their  funds  and  real  estate. 

“ It  would  be  necessary  that  they  should  acquire  by  some  process  of 
registration  a corporate  character  sufficient  for  these  purposes.  We  are  anxious 
to  make  it  clear  that  we  propose  nothing  of  a compulsory  character,  but  that 
we  merely  desire  that  existing  or  future  trade  associations  should  have  the 
liberty,  if  they  desire  it,  of  acquiring  a larger  legal  personality  and  corporate 
character  than  that  which  they  can  at  present  possess.  It  must  be  added  that 
even  if  trade  associations  were  thus  clothed  with  a legal  personality,  it  would 
be  open  to  them  by  express  stipulation  to  provide  that  any  special  agreement 
between  them  should  not  be  enforceable  at  law.” 

MINORITY  REPORT  OF  LABOUR  COMMISSION. 

The  views  of  the  majority  were  strenuously  combatted  by  the  minority  of 
the  Commissioners,  who  said  under  the  heading  : — 

“ Proposed  Alteration  of  the  Trade  Union  Acts,  1871-6,” 

that 

“ one  proposal,  made  to  the  Commission  by  several  witnesses,  appears  to  us 
open  to  the  gravest  objection.  This  suggestion-  is  that  it  would  be  desirable  to 
make  Trade  Unions  liable  to  be  sued  by  any  person  who  had  a grievance 
against  the  action  of  their  officers  or  agents.  To  expose  the  large  amalgamated 
'societies  of  the  country  with  their  accumulated  funds,  sometimes  reaching  a 
quarter  of  a million  sterling,  to  be  sued  for  damages  by  any  employer  in  any 
part  of  the  country,  or  by  any  discontented  member  or  non-unionist,  for  the 
action  of  some  branch  secretary  or  delegate,  would  be  a great  injustice.  If 
every  Trade  Union  were  liable  to  be  perpetually  harassed  by  actions  at  law  on 
account  of  the  doings  of  individual  members ; if  Trade  Union  funds  were  to  be 
depleted  by  lawyers’  fees  and  costs,  if  not  even  by  damages  or  fines,  it  would 
go  far  to  make  Trade  Unionism  impossible  for  any  but  the  most  prosperous  and 
experienced  artisans. 

“ The  present  freedom  of  Trade  Unions  from  any  interference  by  the 
courts  of  law — anomalous  as  it  may  appear  to  lawyers — was,  after  prolonged 
struggle  and  Parliamentary  agitation,  conceded  in  1871,  and  finally  became  law 
in  1876.  Any  attempt  to  revoke  this  hardly-won  charter  of  Trade  Union 
freedom,  or  in  any  way  to  tamper  with  the  purely  voluntary  character  of  their 
associations,  would,  in  our  opinion,  provoke  the  most  embittered  resistance 
from  the  whole  body  of  Trade  Unionists,  and  would,  we  think,  beffindesirable 
from  every  point  of  view.” 

EFFECT  OF  THE  JUDGMENT. 

What  does  the  judgment  of  the  House  of  Lords  in  the  Taff  Yale  case 
actually  decide?  It  decides  that  a registered  Trade  Union  can  be  sued  in  its 
registered  name  for  wrongs  committed  by  its  officers.  To  put  a concrete  case, 
assume  that  a wrong  has  been  committed  by  an  officer  of  a registered  Trade 
Union,  and  assume  that  that  wrong  has  been  committed  within  the  scope  of  his 
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authority  from  such  registered  Trade  Union,  then  the  union  in  its  registered 
name  and  its  collective  funds  are  liable  for  the  damages  arising  from  the  wr<j 
of  such  officer,  and  the  union  is  also  liable  to  be  sued  for  an  injunction 
restrain  the  commission  of  further  wrongs  of  the  nature  complained  of. 


to 


of 


SOME  EECENT  CASES  OP  “WRONGS.” 

In  speaking  of  actionable  wrongs  for  which,  under  the  Taff  Yale  decision, 
Trade  Unions  may  be  held  to  be  liable,  if  done  by  officers  within  the  scope, 
their  authority,  it  is  important  to  bear  in  mind  several  recent  cases  which  go  a 
long  way  to  restrict  the  freedom  of  the  Trade  Union  policy  in  the  conduct  of 
disputes. 

A BOYCOTT  STRIKE. 


The  first  of  these  cases  was  Temperton  v.  Russell.  There  the 
defendants  were  representatives  of  three  Trade  Unions  in  Hull.  A firm 
of  builders  (A)  having  refused  to  comply  with  certain  union  rules,  their 
workmen  came  out  on  strike,  and  “free  labourers”  were  employed  in 
place  of  the  union  men.  Thereupon  the  unions  requested  Temperton 
not  to  supply  further  material^  to  A while  the  dispute  was  in  progress.  J 
This  request  he  refused  to  comply  with,  and,  with  a view  to  securing  their 
objects,  the  unions  decided  that  none  of  their  members  should  handl 
material  supplied  by  him.  This  was  held'  to  be  an  actionable  wrong 
against  Temperton,  not  only  as  causing  the  actual  breach  of  contracts,  but 
even  as  tending  to  prevent  them  from  being  entered  into. 

PICKETING  AND  PEACEABLY  PERSUADING. 


A second  case  was  Lyons  v.  Wilkins,  where  it  was  decided  that 
the  picketing  of  the  works  or  place  of  business  of  an  employer  for  any  , 
purpose  except  to  merely  obtain  or  communicate  information  was  illegal, 
and  that,  therefore,  the  action  of  the  pickets  in  endeavouring  to  persuade 
the  men,  even  peaceably,  not  to  work  for  such  employer  is  “ watching  or 
besetting”  within  the  meaning  of  the  Conspiracy  Act,  and,  therefore,  an__ 


actionable  wrong. 


“ BLACK  LISTS.” 


The  case  of  Trollope  v.  Building  Trades  Federation  decided  that  it 
is  an  actionable  wrong  to  publish  a “ black  list  ” of  “ free  labourers  ” and 
non-union  firms. 


■} 


STRIKE  AGAINST  NON-UNIONISTS. 


The  latest  case  Quinn  v.  Leathern  has  been  decided  by  the  House  A 
of  Lords  while  this  report  is  in  preparation.  In  this  case  the  Lords  have  ] 
held,  among  other  things,  that  it  is  illegal  for  Trade  Union  officials  to 
call  out  or  threaten  to  call  out  members  of  the  union  unless  the  employer 
discharges  non-union  men  in  his  employ,  and  this  irrespective  of  whether  ' 
contracts  are  actually  broken  or  not.  I 

The  foregoing  cases  are  epitomised  for  the  purpose  of  broadly  indicating 
the  character  of  the  wrongs  for  which  the  collective  funds  of  the  unions 
may  now  possibly  be  made  liable,  and,  of  course,  are  not  given  as  a 
complete  statement  of  the  law  upon  the  several  matters  with  which  tht 

deal. 

BREACHES  OF  CONTRACT. 


Whether  the  liability  of  the  union  extends  to  cases  of  breach  of  con 
is  not  decided,  and  is  open  to  some  doubt.  There  are  certain  cont: 
over  which  the  Courts  have  no  jurisdiction  by  the  express  terms  of 
Trade  Union  Act,  1871,  Sec.  4.  These  include  contracts  or  agreemi 
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between  one  member  of  a Trade  Union  and  another,  arising  out  of  the  anion 
rules  or  conditions  of  employment,  and  between  one  union  and  another. 
It  is, ^ therefore,  obvious  that  a contract  between  a Workmen’s  Trade  Union 
and  an  Employers’  Association  (where  it  is  a Trade  Union  within  the  definition 
of  the  Act,  1871)  would  not  be  enforceable,  and,  therefore,  no  union  could  be 
liable  in  damages  for  the  breach  of  such  agreement  or  contract.  But  whether 
this  immunity  would  extend  to  other  kinds  of  agreements  or  to  contracts  with 
individuals  other  than  as  members  of  Trade  Unions  or  Employers’  Associations 
is  a matter  that  has  yet  to  be  decided. 

UNREGISTERED  UNIONS. 

What  of  unregistered  Trade  Unions?  Are  they  equally  liable  with 
registered  unions  for  the  wrongs  of  their  officers  if  done  within  the  scope  of  the 
authority  derived  from  such  unions  ? The  actual  judgment  of  the  House  of 
Lords  does  not  go  so  far  as  this,  for  the  reason  that  they  had  not  the  case  of 
an  unregistered  Trade  Union  before  them.  But  they  made  some  observations 
upon  the  point  which,  though  in  the  nature  of  mere  obiter  dicta , ought  to  be 
borne  in  mind  coming  as  they  do  from  members  of  the  highest  legal  tribunal  in 
the  land.  These  observations  were  to  the  effect  that  unregistered  unions 
could  be  sued  in  what  is  known  as  a “ representative  action.”  A “ representa- 
tive action”  is  an  action  in  which  certain  persons  are  selected  to  represent  a 
large,  body  who  are  said  to  have  a common  interest. 

Lord  Macnaghten  said  : “I  have  no  doubt  whatever  that  a Trade  Union, 
whether  registered  or  unregistered,  may  be  sued  in  a representative  action  if 
the  persons  selected  as  defendants  be  persons  who,  from  their  position,  may 
be  taken  fairly  to  represent  the  body.” 

Lord  Lindley  said : “ I have  myself  no  doubt  whatever  that  if  the  Trade  Union 
could  not  be  sued  in  this  case  in  its  registered  name  some  of  its  members — vix.t 
its  executive  committee — could  be  sued  on  behalf  of  themselves  and  other  members 
of  the  society  and  an  injunction  and  judgment  for  damages  could  be  obtained  in  a 
proper  case  in  an  action  so  framed.  Further,  it  is,  in  my  opinion,  equally  plain 
that  if  the  trustees  in  whom  the  property  of  the  society  is  legally  vested  were 
added  as  parties,  an  order  could  be  made  in  the  same  action  for  the  payment 
by  them  out  of  the  funds  of  the  society  of  all  damages  and  costs  for  which  the 
plaintiff  might  obtain  judgment  against  the  Trade  Union.” 

FUTURE  POLICY. 

It  is  perhaps  needless  to  say  that  the  effects  of  the  Lords’  decision  are  of 
a very  serious  and  far-reaching  character,  and  may  have  a most  important 
bearing  upon  the  conduct  of  labour  disputes  and  organisations  in  the  future.. 
Under  these  circumstances  the  Unions  will  have  to  seriously  consider  what 
action,  if  any,  they  ought  to  take  in  the  matter.  There  would  seem  to  be  three 
courses  open  : — 

1.  Accept  the  judgment. 

2.  Endeavour  to  promote  legislation  to  give  Unions  the  status  they  nave 
hitherto  been  supposed  to  enjoy  under  the  Acts  1871-76. 

3.  Endeavour  to  promote  legislation  conferring  upon  Unions  in  clear  and 
express  terms  some  of  the  capacities  of  a corporation. 

Let  us  consider  broadly  what  is  involved  under  each  of  these  heads. 

1.  ACCEPT  THE  JUDGMENT. 

This  means  that,  so  far  as  civil  wrongs  are  concerned,  the  Unions  may 
be  subject  to  the  liabilities  of  an  ordinary  corporation,  like  a joint  stock 
company.  In  other  words,  a Union  may  be  injuncLsd  to  discontinue,  and 
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its  funds  can  be  got  at  to  compensate  for  any  wrongs  committed  by  its 
officers  within  the  scope  of  their  authority — express  or  implied — whether 
derived  from  rules,  definite  resolution,  or  in  carrying  out  the  general 
instructions  of  the  governing  committee.  But  this  question  of  authority  was 
not  fully  argued  in  the  Taft  Yale  case,  and  it  remains  to  be  decided  whether  a 
Union  would  be  liable  for  a wrong  done  by  an  officer  against  the  instructions 
of  the  Executive  Committee.  (See  also  paragraph  headed  “ Revision  of 
Rules.”) 

2.  GOING  BACK  TO  1871. 

Legislation  to  secure  the  status  understood  to  be  given  by  the  Act  of 
1871. 

In  considering  this  alternative  it  may  be  well  to  recall  the  two  great 
motives,  issuing  from  opposing  elements,  which  combined  to  sqcure  the  Act  of 
1871.  The  Unions  desired  the  legal  recognition  conferred  by  the  Act  to  remove 
the  disabilities  under  which  they  laboured  as  organisations  acting  in  restraint 
of  trade.  They  could  be  indicted  for  conspiracy,  and  they  had  no  remedy 
against  defaulting  officials.  Their  opponents  desired  the  legal  recognition 
because  they  had  become  convinced  that  legal  recognition  would  mean  publicity, 
and  this  would  mean  an  end  to  the  secret  conspiracies  out  of  which  the 
regrettable  Sheffield  outrages  had  very  largely  arisen.  This  view  of 
the  matter  profoundly  impressed  the  public  opinion  of  the  time,  and  gave 
the  Government  the  great  support  which  enabled  them  to  get  the  Act  through 
with  comparative  ease.  It  is,  therefore,  a matter  for  grave  consideration 
whether  anything  which  restricts  the  freedom  of  the  Unions  under  the 
Act  of  1871  may  not  be  calculated  to  lead  to  a recrudescence  of  the 
secrecy  which  preceded  the  measure  of  1871.  Nothing  will  prevent  the  workers 
from  combining,  and  it  is,  therefore,  in  the  highest  interests  of  the  com- 
munity that  everything  should  be  done  to  encourage  them  to  transact  their 
proceedings  in  the  light  of  comparative  publicity. 

3.  AS  CORPORATIONS. 

Legislation  to  give  Unions  the  full  capacities  of  corporations. 

There  are  corporations  and  corporations.  A corporation  is  entirely  the 
creature  of  the  statute  which  creates  it.  Its  powers  and  capacities  are  no  more 
and  no  less  than  those  conferred  upon  it  by  the  Act  under  which  it  is  brought 
into  existence. 

In  the  Taff  Vale  case  the  Lords  have  decided  that,  under  the 
Trade  Union  Act,  a Trade  Union  is  a legal  entity  liable  to  an  injunction,  and 
in  damages  for  an  actionable  wrong  done  by  officers  within  the  scope  of  their 
authority.  As  already  stated,  the  Trade  Union  Act  shuts  the  Unions  out 
from  certain  rights  of  a corporation.  If  they  should  decide  to  seek  an  Act 
of  incorporation,  they  would  have  to  consider  whether  they  should  seek  the  full 
capacity  to  sue  and  be  sued  for  civil  wrongs  and  in  contract.  They  would  have  to 
decide  whether  they  should  seek  the  power  to  recover  subscriptions  from 
members  or  not.  They  would  also  have  to  consider  whether  expelled  or 
aggrieved  members  should  have  the  right  of  suing  the  committee  of  manage- 
ment, or  whether  they  should  be  tied  down  to  arbitration  proceedings.  And  so 
with  other  matters.  In  a word,  if  the  Unions  decided  to  seek  to  become 
corporations  they  would  have  to  decide  what  form  the  incorporation  should 
take,  and  the  particular  abilities  and  disabilities  they  should  ask  Parliament 
to  confer  upon  them. 

AMENDMENT  OF  LAW  OF  STRIKES. 

There  i3  one  matter  that  should  be  clearly  borne  in  mind  by  the  Unions. 
The  cases  of  actionable  wrong  which  we  have  cited  place  great  disabilities  upon 
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their  freedom  to  strike.  Some  of  these  cases  also  raise  grave  doubts  as  to 
what  precisely  are  the  legal  rights  of  the  Unions  in  regard  to  the  conduct  and 
policy  of  strikes.  The  Unions  will,  therefore,  be  well  advised  to  seek  legisla- 
tion to  make  their  position  upon  these  points  clear  and  unmistakable,  regard- 
less of  what  steps  they  may  decide  to  take  with  a view  to  modifying  the  effect 
of  the  Taff  Yale  decision  by  legislation. 

REVISION  OF  RULES. 

further,  whatever  course  may  be  decided  upon  for  securing  fresh  legis- 
lation there  is  a step  which  ail  Unions  ought  to  take  immediately.  Their  present 
codes  of  rules  have  been  framed  upon  the  assumption  that  there  has  been  no 
collective  liability  for  the  wrongs  committed  by  individual  officers  or  com- 
mittees. Now  that  the  House  of  Lords  have  decided  that  there  is  such  a 
collective  liability  and  that  the  common  funds  of  the  whole  Union  are  liable 
in  damages  for  any  wrong  which  may  be  done  by  an  official  within  the  scope 
of  his  authority,  it  would  be  wise  to  submit  the  codes  of  rules  to  a careful 
examination,  and  where  necessary  revision  with  a due  regard  for  the  legal 
effects  of  the  recent  decisions. 

In  this  connection  special  attention  should  be  directed  to  two  main 
points  : — 

1.  The  division  of  the  funds  so  as  to  safeguard  those  subscribed  for 
purely  Friendly  Society  purposes  as  distinguished  from  the  Trade  Protection 
funds. 

2.  The  re-arrangement  of  the  powers  exercised  by  the  officers  and 
committees  of  the  Unions  in  the  conduct  of  disputes  so  as  to  secure  the  maximum 
of  effectiveness  without  undue  risk  of  endangering  the  whole  welfare  of  the  Union 
through  the  action  of  an  impulsive  official  or  indiscreet  committee.  In 
considering  this  aspect  of  the  matter,  it  must  be  borne  in  mind  that  the 
authority  within  which  an  officer  or  committee  acts  may  be  either  express  or 
implied. 
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IN  THE  HOUSE  OF  LORDS,  July  22,  1901, 

Before  the  Lord  Chancellor,  Lord  Macnaghten,  Lord  Shand,  Lord  Brampton, 

and  Lord  Lindley.  The  Taff  Yale  Railway  Company  v.  the  Amalgamated 

Society  of  Railway  Servants. 

Their  lordships  delivered  judgment  as  follows  : — 

The  Lord  Chancellor:  In  this  case  I am  content  to  adopt  the  judgmtmfc 
of  Mr.  Justice  Farwell,  with  which  I entirely  concur,  and  I cannot  find  any 
satisfactory  answer  to  that  judgment  in  the  judgment  of  the  Court  of  Appeal 
which  overruled  it.  If  the  Legislature  has  created  a thing  which  can  own 
property,  which  can  employ  servants,  which  can  inflict  injury,  it  must  be  taken, 

I think,  to  have  impliedly  given  the  power  to  make  it  sueable  in  a court  of  law 
for  injuries  purposely  done  by  its  authority  and  procurement.  I move,  yminv 
lordships,  that  the  judgment  of  the  Court  of  Appeal  be  reversed  and  that  of  fix. 
Justice  Farwell  restored.  ^ 

Lord  Macnaghten  : My  lords,  I am  of  the  same  opinion.  Although  I 
should  be  well  content  to  adopt  the  judgment  of  Mr.  Justice  Farwell  andv  the 
reasons  he  has  given,  I will  venture  to  add  a few  words  of  my  own,  partly  out 
of  respect  for  the  Master  of  the  Rolls,  from  whose  opinion  I never  dissent 
without  the  greatest  hesitation,  and  partly  in  deference  to  the  arguments  of 
counsel,  which  before  your  lordships  has  ranged  over  a wider  field, 
and  on  the  part  of  the  respondents  has,  I think,  assumed  a somewhat 
bolder  tone  than  in  the  court  below.  The  case  divides  itself  into  two 
questions.  One  may  be  described  as  a question  of  substance ; the 
other  is  rather  a question  of  form.  Parliament  has  legalised  Trade  Unions 
whether  registered  or  not ; if  registered  they  enjoy  certain  advantages.  The 
respondent  society  is  a registered  Trade  Union,  subject  to  such  control  as  an 
annual  general  meeting  can  exercise ; the  government  of  the  society 
is  in  the  hands  of  its  Executive  Committee,  a small  body  with  vast  powers, 
including  an  unstinted  power  of  disposition  over  the  funds  of  the  union  except 
so  far  as  it  may  be  interfered  with  by  the  annual  general  meeting  or  restricted 
by  the  operation  of  the  society  rules,  of  which,  in  case  of  doubt,  the  Executive 
Committee  is  the  sole  authorised  interpreter.  Mr.  Haldane  pointed  out,  what 
is  true  enough,  that  the  funds  of  the  society  were  contributed  for  benefit 
purposes  as  well  as  for  trade  purposes,  and  he  asked  your  lordships  that  if  those 
funds  were  made  answerable  for  the  consequences  of  such  acts  as  those  com 
plained  of  in  the  present  case,  the  widow  and  the  orphan  might  suffer  its 
consequence  of  the  ill-advised  or  illegal  action  of  the  Executive  of  the  union.  At 
first  sight  that  seems  a plausible  argument.  But  the  truth  is  that  all  the  funds 
of  the  society,  for  whatever  purposes  they  may  be  collected,  form  a common 
fund.  That,  I believe,  is  the  case  with  most,  if  not  all,  Trade  Unions.  If 
you  take  up  the  report  of  the  Royal  Commission  on  Trade  Unions,  and  turn  to 
the  statement  accompanying  the  minority  report,  you  will  see  that  there  was 
nothing  on  which  the  advocates  of  Trade  Unions  insisted  upon  more  strongly  or 
more  firmly  than  on  the  right  of  unions  to  employ  the  whole  of  their  funds,  if  ' 
they  choose,  for  the  purposes  of  strikes,  and  in  connection  therewith.  The 
substantial  question,  therefore,  as  Mr.  Justice  Farwell  put  it,  is  this : Has  the 
Legislature  authorised  the  creation  of  numerous  bodies  of  men  capable  of  owning 
great  wealth,  and  of  acting  by  agents,  with  absolutely  no  responsibility  for  the 
wrongs  they  may  do  to  other  persons  by  the  use  of  that  wealth  and  the  employ- 
ment of  those  agents.  In  my  opinion,  Parliament  has  done  nothing  of  fch4 
kind.  I can  find  nothing  in  the  Acts  of  1871  and  1875,  or  either  of  them  from 
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beginning  to  end,  to  warrant  such  a notion.  Nor,  indeed,  was  anything  of  the 
kind  contemplated  by  the  minority  of  the  members  of  the  Royal  Commission 
on  Trade  Unions  whose  views  found  acceptance  with  the  Legislature.  In 
par.  4 of  the  minority  report  they  say:  “It  should  be  specially  provided /that 
except  so  far  as  combinations  are  thereby  exempted  from  criminal  prosecutions 
nothing  should  affect  the  liability  of  every  person  to  be  sued  at  law,  or  in 
equity  in  respect  of  any  damage  which  may  have  been  occasioned  to  any  other 
person  through  the  act  or  default  of  the  person  so  sued.”  Now,  if  the  liability 
of  every  person  in  this  respect  was  to  be  preserved,  it  would  seem  to  follow 
that  it  was  intended  by  the  strongest  advocates  of  Trade  Unionism  that 
persons  should  be  liable  for  concerted  as  well  as  for  individual  action.  And  for 
this  purpose  it  seems  to  me  that  it  cannot  matter  in  the  least  whether  persons 
acting  in  concert  be  combined  together  in  a Trade  Union  or  collected  and 
united  in  any  other  form  of  association.  Then,  if  Trade  Unions  are  not 
above  the  law,  the  only  remaining  question,  as  it  seems  to  me,  is  one  of 
form — how  are  these  bodies  to  be  sued?  I have  no  doubt  whatever 
that  a Trade  Union,  whether  registered  or  unregistered,  may  be  sued  in 
a representative  action  if  the  persons  selected  as  defendants  be  persons  who, 
from  their  position,  may  be  taken  fairly  to  represent  the  body.  As  regards  this 
point  Mr.  Haldane  relied  on  the  case  of  Temperton  v.  Russell,  but  Temperton  v. 
Russell,  as  I have  said  before,  was  an  absurd  case.  The  persons  there  selected 
as  representatives  of  the  various  unions  intended  to  be  sued  were  selected  in 
defiance  of  all  rule  and  principle.  They  were  not  the  managers  of  the  union, 
they  had  no  control  over  it  or  over  its  trades.  Their  names  seem  to  have  been 
taken  at  random  for  the  purpose,  I suppose,  of  spreading  a general  sense  of 
insecurity  among  the  unions  who  ought  to  have  been  sued,  if  sued  at  all,  either 
in  their  registered  name,  if  that  be  permissible,  or  by  their  proper  officers — the 
members  of  their  executive  committees  and  their  trustees.  Mr.  Haldane, 
indeed,  was  bold  enough  to  say  that  if  a wrong  was  committed  by  a body  of 
persons  acting  in  concert  who  were  too  numerous  to  be  made  defendants  in  an 
action,  the  person  injured  would  be  without  remedy,  unless  he  could  fasten 
upon  the  individuals  who  actually  did  or  were  actually  doing  the  wrong.  Then 
he  was  asked  what  would  he  say  to  such  a case  as  this.  Suppose  there  were  a 
manufactory  belonging  to  a co-operative  society  unregistered  and  composed  of  a 
great  number  of  persons  (as  there  well  might  be,  but  for  the  provision  in  the 
Companies  Act  making  illegal  an  unregistered  trading  society  consisting  of  more 
than  20  members),  and  suppose  such  a manufactory  were  poisoning  a stream  or 
fouling  the  atmosphere  to  the  injury  of  its  neighbours,  might  it  do  so  with 
impunity  ? Mr.  Haldane  said,  “ Yes,  unless  you  could  pounce  upon  the 
individual  offenders.”  It  seems  to  me  that  this  is  a reductio  ad  absurdum.  I 
should  be  sorry  to  think  that  the  law  was  so  powerless,  and,  therefore,  it  seems 
to  me  that  there  would  be  no  difficulty  in  suing  a Trade  Union  in  such  a'  case 
as  this  if  it  be  sued  in  a representative , action  by  persons  who  would  fairly  and 
properly  represent  it.  The  further  question  remains,  may  a registered  Trade 
Union  be  sued  in  and  by  its  registered  name  ? For  my  part  I cannot  see  any 
difficulty  in  the  way  of  such  a suit.  It  is  quite  true  that  a registered  Trade 
Union  is  not  a corporation,  but  it  has  a registered  name  and  a registered  office. 
The  registered  name  is  nothing  more  than  a collective  name  for  all  the  members. 
The  registered  office  is  the  place  where  it  carries  on  business.  A partnership 
firm,  which  is  not  a corporation,  nor,  I suppose,  a legal  entity,  may  now  be  sued 
in  the  firm’s  name.  And  when  I find  that  the  Act  of  Parliament  actually 
provides  for  a registered  Trade  Union  being  sued  in  certain  cases  by  its 
registered  name  as  a Trade  Union,  and  does  not  say  that  the  cases  specified  are 
the  only  cases  in  which  it  may  be  so  sued,  I can  see  nothing  contrary  to 
principle  or  contrary  to  the  provisions  of  the  Trade  Union  Acts  in  holding  that 
a Trade  Union  may  be  sued  by  its  registered  name.  I am,  therefore,  of  opinion 
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that  the  appeal  should  be  allowed,  and  the  judgment  of  Mr.  Justice  Far  well 
restored  with  costs  here  and  below. 

Lord  Brampton  : I desire  to  concur  with  the  words  of  the  Lord  Chancellor 
in  adopting  the  judgment  of  Mr.  Justice  Far  well.  I do  not  think  this  House  is 
called  upon  to  do  more  to-day  than  to  determine  whether  a jprimd  facie  case  has 
been  disclosed  by  the  railway  company,  entitling  them  to  the  injunction  they 
claim,  and  whether  the  society  can  be  sued  in  its  registered  name.  I think  that 
both  these  questions  ought  to  be  answered  in  the  affirmative.  The  lawless  acts 
complained  of  were  clearly  wrongful  acts,  which  justified  the  company  in  seeking 
to  have  them  restrained  by  those  who  caused  them  to  be  committed ; and, 
inasmuch  as  the  acts  were  done  by  men  acting  as  agents  of  the  society  in 
furtherance  of  a strike  sanctioned  and  conducted  by  the  society  through  its 
authorised  officers,  the  society  is  responsible  for  them.  The  other  question  was 
whether  the  society  can  be  sued  by  its  registered  name.  I see  no  reason  why 
that  question  should  not  also  be  answered  in  the  affirmative.  A legal  entity 
has  been  founded  under  the  Trade  Union  Act  by  the  registration  of  the  society, 
and  the  legal  entity  so  created,  though  not,  perhaps,  in  the  strict  sense  a 
corporation,  is,  nevertheless,  a newly-created  corporate  body,  and  by  statute  called  a 
Trade  Union,  consisting  of  many  thousand  persons;  and  the  omission  from  the 
statute  of  any  provision  that  this  body  should  be  sued  or  be  capable  of  suing  by  any 
other  name  than  its  registered  name  appears  to  me  to  lead  to  no  conclusion  except 
that  by  that  name  and  no  other  the  Legislature  intended  it  should  be  known 
and  be  known  for  all  purposes,  including  legal  proceedings,  provided  that  no 
other  provision  militated  against  such  a construction  as,  for  instance,  in  the 
case  of  trustees  by  section  9,  who  really  hold  property  for  and  have  personal 
property  in  the  society.  I may  refer  also  with  reference  to  the  effect  of  the 
rules  of  this  present  registration  that  I find  on  page  91  of  the  appendix  in 
sub-Rule  3 of  Rule  7,  “ The  funds  of  each  and  every  branch  shall  be  the 
common  property  of  the  society.”  If  that  be  so,  it  would  be  impossible  to  have 
remuneration  or  recompense  for  any  wrongful  acts  unless  it  were  that  the 
society  could  be  sued  as  a whole.  I,  therefore,  think  that  the  judgment  of  the 
Court  of  Appeal  should  be  reversed,  and  that  of  Mr.  Justice  Farwell  restored. 

Lord  Macnaghten  then  read  a written  judgment  by  Lord  Shand. 
I am  also  of  opinion  that  the  judgment  of  the  Court  of  Appeal  should 
be  recalled  and  the  judgment  of  Mr.  Justice  Farwell  restored,  and  an 

injunction  granted  in  the  terms  settled  by  his  lordship.  The  admirable 

judgment  of  Mr.  Justice  Farwell,  in  whose  reasoning  I entirely  agree,  makes 
it  unnecessary  again  to  go  over  the  provisions  of  the  statutes  bf  1871  and  1875, 
particularly  after  what  has  been  said  by  your  lordships.  I shall  only  add  a few 
words  in  regard  to  the  judgment  of  the  Court  of  Appeal.  It  is  true,  as 
repeatedly  stated  both  by  Mr.  Justice  Farwell  and  by  the  Master  of  the  Rolls, 
that  by  neither  of  the  statutes  are  Trade  Unions,  although  registered,  declared 
to  be  incorporated,  which  would  as  a consequence  give  them  a right  to  sue  and 
render  them  liable  to  be  sued  in  the  society’s  name.  It  is  equally  true,  as  the 
Master  of  the  Rolls  observed,  that  the  right  to  sue  and  the  liability  to  be  sued 
may  be  conferred  by  statute  either  expressly  or  by  implication.  In  the  words 
of  the  learned  Master  of  the  Rolls,  enactments  “must  be  found  either 
express  or  implied  enabling  this  to  be  done.”  I agree  in  thinking 

there  is  no  express  enactment  to  that  effect,  but,  with  great  deference, 

in  my  opinion,  the  power  of  suing  and  liability  to  be  sued  in  the 
society’s  name  is  clearly  and  necessarily  implied  by  the  provisions  of  the 
statutes.  If  Mr.  Justb^e  Farwell  had  not  carefully  gone  over  and  pointed  out 
those  provisions  in  his  judgment,  I should  have  thought  it  right  now  to  do  so, 
but  I content  myself  by  referring  to  what  he  has  so  well  said.  A registered 
Trade  Union  has  an  exclusive  right  to  the  name  in  which  it  is  registered,  a 
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right  to  hold  a limited  amount  of  real  estate  and  unlimited  personal  estate  for 
its  own  use  and  benefit  and  the  benefit  of  its  members,  the  power  of  acting  by 
its  agents  and  trustees,  and  is  liable  to  be  sued  for  penalties,  as  it  appears  to 
me,  in  the  society’s  name.  I am  clearly  of  opinion  that  these  and  the  provisions 
generally  of  the  statutes  imply  a liability  on  the  society  to  be  sued  in  its  Trad® 
Union  name,  and  a privilege  of  thus  suing.  I am  further  of  opinion  that,  as 
the  society  by  its  agents  is  alleged  to  have  been  violating  the  law  as  stated  by 
the  appellants  and  sworn  in  their  affidavits,  the  appellants  are  entitled  to  an 
injunction  not  only  against  the  agents  but  the  society  itself  for  whom  their 
servants  and  agents  were  acting. 

Lord  Lindley  : The  problem  how  to  adapt  legal  proceedings  to  un- 

incorporated societies  consisting  of  many  members  is  by  no  means  new.  The 
rules  as  to  parties  to  common  law  actions  were  too  rigid  for  practical  purposes 
when  those  rules  had  to  be  applied  to  such  societies  ; but  the  rules  as  to  parties 
to  suits  in  equity  were  not  the  same  as  those  which  governed  courts  of  common 
law,  and  were  long  since  adapted  to  meet  the  difficulties  presented  by  a 
multiplicity  of  persons  interested  in  the  subject  matter  of  litigation.  Some  of 
such  persons  were  allowed  to  sue  and  be  sued  on  behalf  of  themselves  and  all 
other  persons  having  the  same  interest.  This  was  done  avowedly  to  prevent 
failure  of  justice.  (See  Meux  v.  Maltbyl  2 Swanston  277,  and  the  observations  of 
Sir  George  Jessell,  M.R.,  3 Oh.  div.  615.)  The  principle  on  which  the  rule  is  based 
forbids  its  restriction  to  cases  for  which  an  exact  precedent  can  be  found  in  the 
reports.  The  principle  is  as  applicable  to  new  cases  as  to  old,  and  ought  to  be 
applied  to  the  exigencies  of  modern  life  as  occasion  requires.  The  rule  itself  has 
been  embodied  and  made  applicable  to  the  various  divisions  of  the  High  Court 
by  the  Judicature  Act  of  1873,  and  by  Order  16,  Eule  9 ; and  the  unfortunate 
observations  made  on  that  rule  in  Temperton  v.  Russell,  1873  (1  Q.B.,  435), 
have  been  happily  corrected  in  this  House  in  the  case  of  the  Duke  of  Bedford 
v.  Ellis,  and  in  the  course  of  the  argument  in  the  present  case.  I have  myself 
do  doubt  whatever  that  if  the  Trade  Union  could  not  be  sued  in  this  case  in  its 
registered  name  some  of  its  members,  viz.,  its  Executive  Committee,  could  be  sued 
on  behalf  of  themselves  and  other  members  of  the  society,  and  an  injunction  and 
judgment  for  damages  could  be  obtained  in  a proper  case  in  an  action  so 
framed.  Further,  it  is,  in  my  opinion,  equally  plain  that  if  the  trustees  in 
whom  the  property  of  the  society  is  legally  vested  were  added  as  parties  an 
order  could  be  made  in  the  same  action  for  the  payment  by  them  out  of  the 
funds  of  the  society  of  all  damages  and  costs  for  which  the  plaintiff  might 
obtain  judgment  against  the  Trade  Union.  I entirely  repudiate  the  notion  that 
the  effect  of  the  Trade  Union  Act  of  1871  is  to  legalise  Trade  Unions  and 
confer  on  them  rights  to  acquire  and  hold  property  and  at  the  same  time  to 
protect  the  union  from  legal  proceedings  if  their  managers  or  agents  acting  for 
the  whole  body  violate  the  rights  of  other  people.  For  such  violation  the 
property  of  a Trade  Union  can  unquestionably,  in  my  opinion,  be  reached  by 
legal  proceedings  properly  framed.  The  Court  of  Appeal  has  not  denied  this, 
but  it  has  held  that  the  Trade  Union  cannot  be  sued  in  its  registered  name, 
and  in  strictness  the  only  question  for  determination  by  your  lordships  now  is 
whether  the  Court  of  Appeal  was  right  in  holding  that  the  name  of  the  Trade 
Union  ought  to  be  struck  out  of  the  writ  and  that  the  injunction  granted 
against  the  Trade  Union  in  that  name  ought  to  be  discharged.  If  I am  right  in 
what  I have  already  said,  this  question  is  of  comparatively  small  importance. 
It  is  not  a question  of  substance  but  of  mere  form,  and  turns  on  the  Trade 
Union  Acts  of  1871  and  of  the  Amending  Act  of  1876.  The  Act  does  not  in 
express  terms  say  what  use  is  to  be  made  of  the  name  under  which  the  Trade 
Union  is  registered  and  by  which  it  is  known,  but  a Trade  Union  which  is 
registered  under  the  Act  must  have  a name  (section  16  and  14  and  schedule  1). 
It  may  acquire  property,  but  not  being  incorporated  recourse  is  had  to  the  old 
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well-known  machinery  of  trustees  for  acquiring  and  holding  such  property  and 
for  suing  an^  being  sued  in  respect  of  it.  Sections  7,  o,  and  9 show  this. 
The  property  30  held,  however,  is  the  property  of  the  union.  The  union 
is  the  beneficial  owner.  Section  12  provides  summary  remedies  for  mis- 
applications of  Trade  Unions’  property,  and  there  is  nothing  here  to  oust 
the  jurisdiction  of  the  superior  courts ; and  there  being  nothing  in  the  Act 
to  prevent  it,  I cannot  conceive  why  an  action  in  the  name  of  the  Trade  Union 
against  its  trustees  to  restrain  a breach  of  trust  or  to  make  them  account 
for  a breach  of  trust  already  committed  should  be  held  unmaintainable  or  wrong 
in  point  of  form.  Further  sections  15  and  16  of  the  Act  of  1871  and  sections  16 
of  the  Act  of  1876  impose  duties  on  registered  Trade  Unions  and  penalties  on 
them  (and  not  only  on  their  officials)  for  breach  of  those  duties.  The  mode  of 
enforcing  these  penalties  is  pointed  out  in  section  19  of  the  Act  of  1871,  but 
there  is  nothing  there  to  show  that  the  Trade  Union  on  which  the  duty  is  cast 
and  which  has  to  pay  the  penalty  could  not  be  proceeded  against  in  its 
registered  name.  Again,  I apprehend  that  a mandamus  could  go  against  a Trade 
Union  to  compel  it  to  perform  the  duties  cast  upon  it  by  statute ; and  here, 
again,  the  obvious  course  would  be  to  proceed  against  the  union  by  its  registered 
name,  unless  there  is  something  in  the  statute  to  prevent  it.  My  lords,  a care- 
ful study  of  the  Act  leads  me  to  the  conclusion  that  the  Court  of  Appeal  held, 
and  rightly  held,  that  Trade  Unions  are  not  corporations;  but  the 
Court  held,  further,  that  not  being  corporations  power  to  sue  and 
be  sued  in  . their  registered  name  must  be  conferred  upon  them,  and 
that  the  language  of  the  statutes  was  not  sufficient  for  the  purpose. 
Upon  this  last  point  I differ  from  them.  The  Act  appears  to  me  to  indicate  with 
sufficient  clearness  that  the  registered  name  is  one  which  may  be  used  to  denote 
the  union  as  an  unincorporated  society  in  legal  proceedings,  as  well  as  for 
business  and  other  purposes.  The  use  of  the  name  in  legal  proceedings 
imposes  no  duties  and  alters  no  rights ; it  is  only  a more  convenient  mode  of 
proceeding  than  that  which  would  have  to  be  adopted  if  the  name  could  not  be 
used.  I do  not  say  that  the  use  of  the  name  is  compulsory,  but  it  is  at  least 
permissive.  Your  lordships  have  not  now  to  consider  how  a judgment  or  order 
against  a Trade  Union  in  its  registered  name  can  be  enforced.  I see  no  diffi- 
culty about  this,  but  to  avoid  misconception  I will  add  that,  if  a judgment  or 
order  in  that  form  is  for  the  payment  of  money  it  can,  in  my  opinion,  only  be 
enforced  against  the  property  of  a Trade  Union,  and  that  to  reach  such 
property  it  may  be  found  necessary  to  sue  the  trustees.  I am  of  opinion  that 
the  orders  of  Mr.  Justice  Farwell  were  right,  and  should  be  restored. 

The  judgment  of  the  Court  of  Appeal  was  accordingly  reversed,  and  that  of 
Mr.  Justice  Farwell  restored,  the  respondents  being  ordered  to  pay  costs,  both 
here  and  in  the  Court  below. 
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IN  THE  HOUSE  OF  LORDS,  December  18,  1891. 

Mogul  Steamship.  Company  Limited,  appellants;  and  McGregor,  Gow,  and 

Company,  T.  Skinner  and  Company,  D.  J.  Jenkinson  and  Company, 

Peninsular  and  Oriental  Steam  Navigation  Company,  Ocean  Steamship 

Company,  William  Thompson  and  Company,  Thomas  Sutherland,  F.  D. 

Barnes,  Alfred  Holt,  and  John  Samuel  Swire,  respondents. 

Appeal  from  a decision  of  the  Court  of  Appeal.  The  action  was  brought 
by  the  appellants  against  the  respondents.  The  statement  of  claim  alleged  as 
lollows  : — 

1.  The  plaintiffs  have  suffered  damage  by  reason  of  the  defendants  (other 
than  Sutherland,  Barnes,  Holt,  and  Swire),  as  and  being  owners  of  numerous 
Bteamers  trading  between  ports  in  the  Yangtsekiang  Biver  and  London,  and 
Jhe  defendants  Sutherland,  Barnes,  Holt,  and  Swire,  as  and  being  interested 
In  the  steamers  owned  by  the  defendants  the  Peninsular  and  Oriental  Steam 
Navigation  Company  and  the  Ocean  Steamship  Company,  conspiring  together 
Und  with  other  persons  at  present  unknown  to  the  plaintiffs  to  prevent  the 
plaintiffs  from  obtaining  cargoes  for  steamers  owned  by  the  plaintiffs  from 
shippers  to  be  carried  from  ports  in  the  said  river  to  London,  for  reward  to  the 
plaintiffs  in  that  behalf. 

2.  The  conspiracy  consisted  and  consists  of  a combination  and  agreement 
by  and  amongst  the  defendants  (other  than  Sutherland,  Barnes,  Holt,  and 
Bwire)  as  and  being  owners  of  steamers  trading  as  aforesaid  and  having  by 
reason  of  such  combination  and  agreement  control  of  the  homeward  shipping 
irrade,  and  the  defendants  Sutherland,  Barnes,  Holt,  and  Swire,  as  and  being 
Interested  in  the  steamers  owned  as  aforesaid,  pursuant  to  which  shippers  were 
fcnd  are  bribed,  coerced,  and  induced  to  agree  to  forbear  and  to  forbear  from 
Chipping  cargoes  by  the  steamers  of  the  plaintiffs. 

3.  In  the  alternative  the  conspiracy  consisted  and  consists  of  a combina- 
tion and  agreement  by  and  amongst  the  defendants,  as  and  being  owners  of 
)Lnd  interested  in  steamers  as  aforesaid,  pursuant  to  which  the  defendants,  with 
\he  intent  to  injure  the  plaintiffs,  and  prevent  them  obtaining  cargoes  for  their 
Bteamers  trading  between  the  said  ports,  agreed  to  refuse  and  refused  to  accept 
cargoes  from  shippers,  except  upon  the  terms  that  the  said  shippers  should  not 
Chip  any  cargoes  by  the  steamers  of  the  plaintiffs,  and  by  threats  of  stopping 
Ihe  shipment  of  homeward  cargoes  altogether,  which  threats  they  had  the 
power  and  intended  to  carry  into  effect,  did  and  do  prevent  shippers  from 
shipping  cargoes  by  the  plaintiffs’  steamers,  and  threaten  and  intend  to 
Continue  so  to  do. 

The  plaintiffs  claimed  damages  and  an  injunction  to  restrain  the 
tefendants  from  continuing  the  said  wrongful  acts.  An  application'  for  an 
jbterim  injunction  was  refused  by  Lord  Chief  Justice  Coleridge  and  Lord 
Justice  Fry.  The  following  are  the  material  facts  proved  at  the  trial  of  the 
Action  before  Lord  Chief  Justice  Coleridge,  without  a jury. 

The  appellant  company  was  incorporated  in  1883,  and  took  over  the 
Iteamers  owned  by  Gellatly  and  Company,  and  among  them  the  s.s.  Pathan, 
Afghan,  and  Ghazee , which  were  in  China  in  the  tea  seasons  of  1884  and  1885. 
hellatly  and  Company  were  the  principal  owners  in  and  managers  of  the 
Appellant  company,  and  were  also  the  London  outward  loading  brokers  of  the 
[)oean  Steamship  Company.  The  respondents  were  owners  of,  or  managing 
Owners  interested  in,  steamers  engaged  in  the  trade  between  China  and  England 
in  A elsewhere. 
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The  “ tea  season  ” in  China  lasts  about  five  to  six  weeks,  beginning  from 
the  latter  part  of  May.  Tea  exported  during  the  season  from  Hankow  for 
England  is  either  shipped  there  (600  miles  up  the  river  Yangtsze)  direct  for 
England  or  sent  to  Shanghai  (at  the  mouth  of  the  river)  and  there  re-shipped. 
The  defendants  desired  to  secure  this  trade  for  themselves  and  to  maintain 
freights  at  remunerative  rates.  With  this  object  they  had  in  some  previous 
years  agreed  among  themselves  to  regulate  the  amount  of  tonnage  to  be  sent  up 
to  Hankow  and  the  freights  to  be  demanded.  In  the  spring  of  1884  they  held 
a conference,  as  the  result  of  which  they  issued  to  merchants  and  shippers  in 
China  the  following  circular  : — 

“ Shanghai,  10th  May,  1884. 

“ To  those  exporters  who  confine  their  shipments  of  tea  and  general 
cargo  from  China  to  Europe  (not  including  the  Mediterranean  and  Black  Sea 
ports)  to  the  P.  and  O.S.N.  Company's,  M.M.  Company’s,  O.S.N.  Company’s, 
Glen,  Castle , Shire,  and  Ben  lines,  and  to  the  s.s.  Oopack  and  Ningchow,  we 
shall  be  happy  to  allow  a rebate  of  5 per  cent,  on  the  freights  charged. 

“ Exporters  claiming  the  returns  will  be  required  to  sign  a declaration  that 
they  have"  not  made  or  been  interested  in  any  shipments  of  tea  or  general  cargo 
to  Europe  (excepting  the  ports  above  named)  by  other  than  the  said  lines.  Ship- 
ments by  the  s.s.  Albany,  Pathan,  and  Ghazee  on  their  present  voyages  from 
Hankow  will  not  prejudice  claims  for  returns.  Each  line  to  be  responsible  for 
its  own  returns  only,  which  will  be  payable  half-yearly,  commencing  the  30tb 
of  October  next.  Shipments  by  an  outside  steamer  at  any  of  the  ports  in  China 
or  at  Hong  Kong  will  exclude  the  firm  making  such  shipments  from  participa- 
tion in  the  return  during  the  whole  six-monthly  period  within  which  they  have 
been  made,  even  although  its  other  branches  may  have  given  entire  support 
to  the  above  lines. 

“ The  foregoing  agreement  on  our  part  to  be  in  force  from  present  date 
till  the  30th  of  April,  1886.” 

The  plaintiffs  (who  were  not  members  of  the  conference)  were  admitted  to 
the  benefits  of  the  arrangement  in  respect  of  their  vessels  the  Pathan  and 
Ghazee  for  the  homeward  voyage  of  that  season  only. 

In  1885  the  defendants  held  another  conference,  and  came  to  a written 
agreement,  dated  the  7th  of  April,  which  regulated  as  between  the  defendants 
the  tea  trade  with  China  and  Japan,  and  provided  for  a certain  division 
of  cargoes,  for  the  determination  of  the  rates  of  freight  and  for  the  continuance 
of  the  rebate  of  5 per  cent.  It  also  provided  that  if  “ outsiders  ” should  start 
for  Hankow,  conference  steamers  must  meet  them  there,  the  selection  of 
tonnage  to  be  employed  for  this  purpose  being  left  to  the  Shanghai  agents  of  the 
lines  in  consultation  together,  the  number  to  be  limited  as  much  as  consistent 
with  effective  opposition.  That  should  there  not  be  a conference  steamer  in 
port  or  named  for  despatch  within  a week  with  available  cargo  space, 
shipments  made  by  an  outsider  during  that  period  should  not  invalidate 
the  claim  for  the  rebate  of  5 per  cent,  on  the  freights.  That  agents  of  conference 
steamers  in  China  and  Japan  should  be  prohibited  from  being  interested 
directly  or  indirectly  in  opposing  steamers,  or  in  the  loading  of  sailing  vessels 
of  outsiders.  And  that  the  agreement  might  be  terminated  at  any  time  on 
notice  being  given  by  the  party  wishing  to  retire  to  each  of  the  others,  but  only 
by  principals  at  home  and  not  by  agents  abroad.  Copies  of  this  agreement 
were  sent  by  the  defendants  to  their  agents  at  Shanghai.  The  plaintiffs 
desired  to  join  this  conference,  but  were  excluded  from  it  and  from  all  its  benefits, 
and  in  May,  1885,  sent  the  Pathan  and  Afghan  to  Hankow  to  endeavour  to 
secure  homeward  cargoes.  The  defendants’  agents  at  Shanghai  thereupon 
sent  to  shippers  at  Hankow  the  following  circular  ; — 
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“Private.  Shanghai,  11th  May,  1885. 

“ Eeferring  to  our  circular  dated  the  10th  of  May,  1884,  we  beg  to  remind 
you  that  shipments  for  London  by  the  s.s.  Pathan,  Afghan,  and  Aberdeen,  or 
by  other  non-conference  steamers  at  any  of  the  ports  in  China  or  at  Hong  1 
Kong,  will  exclude  the  firm  making  such  shipments  from  participation  in  the 
return  during  the  whole  six-monthly  period  in  which  they  have  been  made, 
even  although  the  firm  elsewhere  may  have  given  exclusive  support  to  the 
conference  lines.” 

The  defendants  also  despatched  some  conference  steamers  to  Hankow  to 
oppose  the  Pathan  and  Afghan  and  secure  the  freights  if  possible  to  the 
exclusion  of  non-conference  vessels,  and  with  this  object  they  underbid  the 
plaintiffs  and  caused  a general  reduction  of  freights  at  Hankow.  In  the  result 
the  Pathan  and  Afghan  obtained  freights,  but  at  very  low  and  unremunerative 
rates.  A letter  of  the  1st  of  May  was  put  in  from  the  chairman  of  the  P.  & O. 
Company  to  their  agent  at  Shanghai  to  the  effect  that  if  a firm  of  agents 
at  Hankow  (who  acted  there  both  for  that  company  and  for  the  plaintiffs) 
should  carry  out  their  intention  of  loading  the  plaintiffs’  vessels  home, 
the  P.  & O.  Company  would  have  to  close  their  relations  with  them.  On  the 
28th  of  May  Gellatlyand  Company  were  dismissed  from  the  agency  of  the  Ocean 
Steamship  Company. 

The  action  was  brought  on  the  29th  of  May,  1885.  It  was  agreed  that  the 
damages  should,  if  necessary,  be  ascertained  by  a reference.  Lord  Chief 
Justice  Coleridge  made  an  order  entering  judgment  for  the  defendants  with 
costs.  That  order  was  affirmed  by  the  Court  of  Appeal  (Lords  Justices  Bowen 
and  Fry,  Lord  Esher,  Master  of  the  Eolls,  dissenting). 

Judgment  of  Loud  Halsbury  (Lord  Chancellor). 

My  lords,  notwithstanding  the  elaborate  examination  which  this  case 
has  undergone,  both  as  to  fact  and  law,  I believe  the  facts  may  be  very  sum- 
marily stated,  and  when  so  stated  the  law  seems  to  me  not  open  to  doubt. 

An  associated  body  of  traders  endeavour  to  get  the  whole  of  a limited  trade 
into  their  own  hands  by  offering  exceptional  and  very  favourable  terms  to 
customers  who  will  deal  exclusively  with  them  ; so  favourable  that  but  for  the 
object  of  keeping  the  trade  to  themselves  they  would  not  give  such  terms  ; and 
if  their  trading  were  confined  to  one  particular  period  they  would  be  trading  at 
a loss,  but  in  the  belief  that  by  such  competition  they  will  prevent  rival  traders 
competing  with  them,  and  so  receive  the  whole  profits  of  the  trade  to 
themselves. 

I do  not  think  that  I have  omitted  a single  fact  upon  which  the  appellants 
rely  to  show  that  this  course  of  dealing  is  unlawful  and  constitutes  an  indict- 
able conspiracy. 

Now  it  is  not  denied  and  cannot  be  even  argued  that  primd  facie  a trader 
in  a free  country  in  all  matters  “ not  contrary  to  law  may  regulate  his  own 
mode  of  carrying  on  his  trade  according  to  his  own  discretion  and  choice.’* 

This  is  the  language  of  Baron  Alderson  in  delivering  the  judgment  of  the 
Exchequer  Chamber,  and  no  authority,  indeed  no  argument,  has  been  directed 
to  qualify  that  leading  proposition.  It  is  necessary,  therefore,  for  the  appellants 
here  to  show  that  what  I have  described  as  the  course  pursued  by  the 
associated  traders  is, a “ matter  contrary  to  law.” 

Now,  after  a most  careful  study  of  the  evidence  in  this  case,  I have  been 
unable  to  discover  anything  done  by  the  members  of  the  associated  body  of 
traders  other  than  an  offer  of  reduced  freights  to  persons  who  would  deal  exclu- 
sively with  them ; and  if  this  is  unlawful  it  seems  to  me  that  the  greater  part 
of  commercial  dealings,  where  there  is  rivalry  in  trade,  must  be  equally 
unlawful. 

■ 
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There  are  doubtless  to  be  found  phrases  in  the  evidence  which,  taken  by 
themselves,  might  be  supposed  to  mean  that  the  associated  traders  were 
actuated  by  a desire  to  inflict  malicious  injury  upon  their  rivals ; but  when 
one  analyses  what  is  the  real  meaning  of  such  phrases  it  is  manifest  that  all 
that  is  intended  to  be  implied  by  them  is  that  any  rival  trading  which  shall  be 
started  against  the  association  will  be  rendered  unprofitable  by  the  more  favour- 
able terms,  that  is  to  say,  the  reduced  freights,  discounts,  and  the  like  which 
will  be  given  to  customers  who  will  exclusively  trade  with  the  associated  body. 
And,  upon  a review  of  the  facts,  it  is  impossible  to  suggest  any  malicious 
intention  to  injure  rival  traders,  except  in  the  sense  that  in  proportion  as  one 
withdraws  trade  that  other  people  might  get,  you,  to  that  extent,  injure  a 
person’s  trade  when  you  appropriate  the  trade  to  yourself.  If  such  an  injury, 
and  the  motive  of  its  infliction,  is  examined  and  tested,  upon  principle,  and  can 
be  truly  asserted  to  be  a malicious  motive  within  the  meaning  of  the  law  that 
prohibits  malicious  injury  to  other  people,  all  competition  must  be  malicioua 
and  consequently  unlawful,  a sufficient  reductio  ad  absurdum  to  dispose  of  that 
head  of  suggested  unlawfulness. 

The  learned  counsel  who  argued  the  case  for  the  appellants  with  their 
usual  force  and  ability,  were  pressed  from  time  to  time  by  some  of  your  lord- 
ships  to  point  out  what  act  of  unlawful  obstruction,  violence,  molestation,  or 
interference  was  proved  against  the  associated  body  of  traders,  and,  as  I have 
said,  the  only  wrongful  thing  upon  which  the  learned  counsel  could  place  their 
fingers  was  the  competition  which  I have  already  dealt  with.  Intimidation, 
violence,  molestation,  or  the  procuring  of  people  to  break  their  contracts,  are 
all  of  them  unlawful  acts;  and  I entertain  no  doubt  that  a combination  to 
procure  people  to  do  such  acts  is  a conspiracy  and  unlawful. 

The  sending  up  of  ships  to  Hankow,  which  in  itself,  and  to  the  knowledge 
of  the  associated  traders,  would  be  unprofitable,  but  was  done  for  the  purpose 
of  influencing  other  traders  against  coming  there,  and  so  encouraging  a ruinous 
competition,  is  the  one  fact  which  appears  to  be  pointed  to  as  out  of  the  ordinary 
course  of  trade.  My  lords,  after  all,  what  can  be  meant  by  “ out  of  the  ordinary 
course  of  trade  ” ? I should  rather  think,  a3  a fact,  that  it  is  very  commonly 
within  the  ordinary  course  of  trade  so  to  compete  for  a time  as  to  render  trade 
unprofitable  to  your  rival  in  order  that  when  you  have  got  rid  of  him  you  may 
appropriate  the  profits  of  the  entire  trade  to  yourself. 

I entirely  adopt  and  make  my  own  what  was  said  by  Lord  Justice  Bowen 
in  the  Court  below : “ All  commercial  men  with  capital  are  acquainted  with 
the  ordinary  expedient  of  sowing  one  year  a crop  of  apparently  unfruitful  prices, 
in  order  by  driving  competition  away  to  reap  a fuller  harvest  of  profit  in  the 
future  ; and  until  the  present  argument  at  the  Bar  it  may  be  doubted  whether 
shipowners  or  merchants  were  ever  deemed  to  be  bound  by  law  to  conform  to 
some  imaginary  1 normal  * standard  of  freights  or  prices,  or  that  law  courts  had 
a right  to  say  to  them  in  respect  of  their  competitive  tariffs,  * Thus  far  shalt 
thou  go,  and  no  further.’  ” 

Excluding  all  I have  excluded  upon  my  view  of  the  facts,  it  is  very  difficult 
indeed  to.  formulate  the  proposition.  What  is  the  wrong  done  ? What  legal 
right  is  interfered  with  ? What  coercion  of  the  mind,  or  will,  or  of  the 
person  is  effected  ? All  are  free  to  trade  upon  what  terms  they  will,  and 
nothing  has  been  done  except  in  rival  trading  which  can  be  supposed  to 
interfere  with  the  appellants’  interests. 

I think  this  question  is  the  first  to  be  determined  : What  injury,  if  any, 
ha3  been  done  ? v What  legal  right  has  been  interfered  with  ? Because  if  no 
legal  right  has  been  interfered  with,  and  no  legal  injury  inflicted,  it  is  vain  to 
Bay  that  the  thing  might  have  been  done  by  an  individual,  but  cannot  be  done 
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by  a combination  of  persons.  My  lords,  I do  not  deny  that  there  are  many 
things  which  might  be  perfectly  lawfully  done  by  an  individual,  which,  when 
done  by  a number  of  persons,  become  unlawful.  I am  unable  to  concur  with 
the  Lord  Chief  Justice’s  criticism  (if  its  meaning  was  rightly  interpreted, 
which  I very  much  doubt)  on  the  observations  made  by  my  noble  and  learned 
friend  Lord  Bramwell  in  Reg.  v.  Druitt,  if  that  was  intended  to  treat  as 
doubtful  the  proposition  that  a combination  to  insult  and  annoy  a person  would 
be  an  indictable  conspiracy.  I should  have  thought  it  as  beyond  doubt  or 
question  that  such  a combination  would  be  an  indictable  misdemeanour,  and  I 
cannot  think  the  Chief  Justice  meant  to  throw  any  doubt  upon  such  a 
proposition. 

But  in  this  case  the  thing  done,  the  trading  by  a number  of  persons 
together,  effects  no  more  and  is  no  more,  so  to  speak,  a combined  operation 
than  that  of  a single  person.  If  the  thing  done  is  rendered  unlawful  by  com- 
bination, the  course  of  trade  by  a person  who  singly  trades  for  his  own  benefit 
and  apart  from  partnership  or  sharing  profits  with  others,  but  nevertheless 
avails  himself  of  combined  action,  would  be  open  to  the  same  objections.  The 
merchant  who  buys  for  him,  the  agent  who  procures  orders  for  him,  the 
captain  who  sails  his  ship,  and  even  the  sailors  (if  they  might  be  supposed  to 
have  knowledge  of  the  transaction)  would  be  acting  in  combination  for 
the  general  result,  and  would,  whether  for  the  benefit  of  the  individual,  or 
for  an  associated  body  of  traders,  make  it  not  the  less  combined  action  than 
if  the  combination  were  to  share  profits  with  independent  traders ; and 
if  a combination  to  effect  that  object  would  be  unlawful,  the  sharers  in  the 
combined  action  could,  in  a charge  of  criminal  conspiracy,  make  no  defence 
that  they  were  captain,  agent,  or  sailors,,  respectively,  if  they  were  knowingly 
rendering  their  aid  to  what,  by  the  hypothesis,  would  be  unlawful  if  done  in 
combination. 

A totally  separate  head  of  unlawfulness  has,  however,  been  introduced  by 
the  suggestion  that  the  thing  is  unlawful  because  in  restraint  of  trade.  There 
are  two  senses  in  which  the  word  “ unlawful  ” is  not  uncommonly,  though,  I 
think,  somewhat  inaccurately  used.  There  are  some  contracts  to  which  the 
law  will  not  give  effect;  and,  therefore,  although  the  parties  may  enter  into 
what,  but  for  the  element  which  the  law  condemns,  would  be  perfect  contracts, 
the  law  would  not  allow  them  to  operate  as  contracts,  notwithstanding  that,  in 
point  of  form,  the  parties  have  agreed.  Some  such  contracts  may  be  void  on 
the  ground  of  immorality ; some  on  the  ground  that  they  are  contrary  to  public 
policy  ; as,  for  example,  in  restraint  of  trade,  and  contracts  so  tainted  the  law 
will  not  lend  its  aid  to  enforce.  It  treats  them  as  if  they  had  not  been  made 
at  all.  But  the  more  accurate  use  of  the  word  “unlawful,”  which  would  bring 
the  contract  within  the  qualification  which  I have  quoted  from  the  judgment  of 
the  Exchequer  Chamber,  namely,  as  contrary  to  law,  is  not  applicable  to  such 
contracts. 

It  has  never  been  held  that  a contract  in  restraint  of  trade  is  contrary  to  law 
in  the  sense  that  I have  indicated.  A judge  in  very  early  times  expressed  great 
indignation  at  such  a contract ; and  Mr.  Justice  Crompton  undoubtedly  did 
say  (in  a case  where  such  an  observation  was  wholly  unnecessary  to  the 
decision,  and,  therefore,  manifestly  obiter)  that  the  parties  to  a contract  in 
restraint  of  trade  would  be  indictable.  I am  unable  to  assent  to  that  dictum. 
It  is  opposed  to  the  whole  current  of  authority ; it  was  dissented  from  by  Lord 
Campbell  and  Chief  Justice  Erie,  and  found  no  support  when  the  case  in  which 
it  was  said  came  to  the  Exchequer  Chamber,  and  it  seems  to  me  contrary  to 
principle. 

In  the  result,  I think  that  no  case  whatever  is  made  out  of  a conspiracy 
such  as  the  appellants  here  undertook  to  establish  ; and  it  is  not  unimportant, 
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for  the  reasons  I have  given,  to  see  what  is  the  conspiracy  alleged  in  tho 
statement  of  claim.  The  first  paragraph  alleges  the  conspiracy  to  be  “to 
prevent  the  plaintiffs  from  obtaining  cargoes  for  steamers  owned  by  the 
plaintiffs.”  The  word  “prevent”  is  sufficiently  wide  to  comprehend  both 
lawful  means  and  unlawful ; but  as  I have,  already  said,  in  proof  there  is 
nothing  but  the  competition  with  which  I have  dealt. 

The  second  paragraph  alleges  that  in  pursuance  of  the  conspiracy  people 
were  “bribed,  coerced,  and  induced  to  agree  to  forbear  and  to  forbear  from 
shipping  cargoes  by  the  steamers  of  the  plaintiffs.”  If  the  word  “ bribed  ” is 
satisfied  by  the  offering  lower  freights  and  larger  discounts,  then  that  is  proved  ; 
but  then  the  word  “bribed  ” is  robbed  of  any  legal  significance.  “ Coerced  ” 
is  not  justified  by  any  evidence  in  the  case,  and  the  word  “ induced  ” is 
absolutely  neutral,  and  no  unlawful  inducement  is  proved. 

The  third  paragraph  uses  language  such  as  “ intention  to  injure  the 
plaintiffs,”  “ threats  of  stopping  the  shipment  of  homeward  cargoes,”  and  the 
like.  But  I ask  myself  whether  if  the  indictment  had  set  out  the  facts  without 
using  the  ambiguous  language  to  which  I have  referred  in  the  statement  of 
claim,  it  would  have  disclosed  an  indictable  offence  ? I am  very  clearly  of 
opinion  it  would  not. 

I am  of  opinion,  therefore,  that  the  whole  matter  comes  round  to  the  original 
proposition,  whether  a combination  to  trade,  and  to  offer,  in  respect  of  prices, 
discounts,  and  other  trade  facilities,  such  terms  as  will  win  so  large  an  amount 
of  custom  as  to  render  it  unprofitable  for  rival  customers  to  pursue  the  same 
trade  is  unlawful,  and  I am  clearly  of  opinion  that  it  is  not. 

I think,  therefore,  that  the  appeal  ought  to  be  dismissed  with  costs,  and  I 
so  move  your  lordships. 

Judgment  op  Lord  Watson  : — 

My  lords,  at  the  hearing  of  this  appeal  in  April  last,  your  lordships  had 
the  benefit  of  listening  to  a learned  and  exhaustive  discussion  of  the  law 
applicable  to  combination  or  conspiracy.  It  appeared  to  me  at  the  time,  and 
further  consideration  has  confirmed  my  impression,  that  much  of  the  legal 
argument  addressed  to  us  had  a very  distant  relation  to  the  circumstances  of 
the  present  case,  which  are  simple  enough.  The  evidence,  oral  and  docu- 
mentary, contains  an  unusual  amount  of  figurative  language,  indicating  a wide 
difference  of  opinion  as  to  the  legal  aspect  of  the  facts,  but  presents  no  conflict 
in  regard  to  the  facts  themselves. 

The  respondents  are  firms  and  companies  owning  steam  vessels  which  ply 
regularly,  during  the  whole  year,  some  of  them  on  the  Great  Biver  of  China 
between  Hankow  and  Shanghai,  and  others  between  Shanghai  and  European 
ports.  During  the  tea  season,  which  begins  in  May  and  lasts  for  about  six 
weeks,  most  shippers  prefer  to  have  their  tea  sent  direct  from  Hankow  to 
Europe  ; but  it  suits  the  respondents’  trade  better  to  have  the  tea  which  they 
carry  brought  down  to  Shanghai  by  their  ordinary  river  service,  and  then 
transhipped  for  Europe.  Accordingly  they  do  not  send  their  ocean  steamers 
up  the  river,  except  when  they  find  it  necessary  in  order  to  intercept  cargoes 
which  might  otherwise  have  been  shipped  from  Hankow  in  other  than  their 
vessels. 

The  appellants  are  also  a shipowning  company.  They  do  not  maintain  a 
regular  service  either  on  the  Great  Biver  or  between  Europe  and  Hankow  ; but 
they  send  vessels  to  Hankow  during  the  tea  season,  with  tho  legitimate  object 
of  sharing  in  the  profits  of  tl}Q  tea-carrying  trade,  which  appear,  in  ordinary 
circumstances,  to  have  been  considerable. 

The  respondents  entered  into  an  agreement,  the  avowed  purpose  of  whick 
was  to  secure  for  themselves  as  much  of  the  tea  shipped  from  Hankow  tiheif 
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vessels  could  conveniently  carry,  which  was  practically  the  whole  of  it,  and  to 
prevent  the  appellants  and  other  outsiders  from  obtaining  a share  of  the  trade. 
The  consequence  of  their  acting  upon  the  agreement  was  that  the  appellants, 
having  sent  their  ships  to  Hankow,  were  unable  to  obtain  cargoes  at  remunera- 
tive rates ; and  they  claim  as  damages  due  to  them  by  the  respondents,  the 
difference  between  their  actual  earnings  and  the  freights  which  their  vessels 
might  have  earned  had  it  not  been  for  the  combined  action  of  the  respondents. 
As  the  law  is  now  settled,  I apprehend  that  in  order  to  substantiate  their 
claim,  the  appellants  must  show,  either  that  the  object  of  the  agreement  was 
unlawful,  or  that  illegal  methods  were  resorted  to  in  its  prosecution.  If 
neither  the  end  contemplated  by  the  agreement,  nor  the  means  used  for  its 
attainment  were  contrary  to  law,  the  loss  suffered  by  the  appellants  was 
damnum  sine  injur  id. 

The  agreement  of  which  the  appellants  complain  left  the  contracting 
parties  free  to  recede  from  it  at  their  pleasure,  and  is  not  obnoxious  to  the  rule 
of  public  policy,  which  was  recognised*  in  Hilton  v.  Eckersley.  The  decision  in 
that  case,  which  was  the  result  of  judicial  opinions  not  altogether  reconcilable, 
appears  to  me  to  carry  the  rule  no  farther  than  this — that  an  agreement  by 
traders  to  combine  for  a lawful  purpose,  and  for  a specified  time,  is  not  binding 
upon  any  of  the  parties  to  it  if  he  chooses  to  withdraw,  and  consequently 
cannot  be  enforced  in  invitum.  In  my  opinion,  it  is  not  an  authority  for 
the  proposition  that  an  outsider  can  plead  the  illegality  of  such  a contract, 
whilst  the  parties  are  willing  to  act,  and  continue  to  act  upon  it.  I venture  to 
think  that  the  decision  of  this  appeal  depends  uponmore  tangible  considerations 
than  any  which  could  be  derived  from  the  study  of  what  i§  generally  known 
as  public  policy.  * ' 

There  is  nothing  in  the  evidence  to  suggest  that  the  parties  to  the  agree- 
ment had  any  other  object  in  view  than  that  of  defending  their  carrying  trade  dur- 
ing the  tea  season  against  the  encroachments  of  the  appellants  and  other  com- 
petitors, and  of  attracting  to  themselves,  custom  which  might  otherwise  have 
been  carried  off  by  these  competitors.  That  is  an  object  which  is  strenuously 
pursued  by  merchants  great  and  small  in  every  branch  of  commerce  ; and  it  is, 
in  the  eye  of  the  law,  perfectly  legitimate.  If  the  respondents’  combination 
had  been  formed,  not  with  a single  view  to  the  extension  of  their  business  and 
the  increase  of  its  profits,  but  with  the  main  or  ulterior  design  of  effecting  an 
unlawful  object,  a very  different  question  would  have  arisen  for  the  considera- 
tion of  your  lordships.  But  no  such  case  is  presented  by  the  facts  disclosed  in 
this  appeal. 

The  object  of  the  combination  being  legal,  was  any  illegal  act  committed 
by  the  respondents  in  giving  effect  to  it  ? The  appellants  invited  your  lord- 
ships  to  answer  that  question  in  the  affirmative,  on  the  ground  that  the 
respondents’  competition  was  unfair,  by  which  they  no  doubt  meant  that  it 
was  tainted  by  illegality.  The  facts  which  they  mainly  relied  on  were  these  : 
That  the  respondents  allowed  a discount  of  5 per  cent,  upon  their  freight 
accounts  for  the  year  to  all  customers  who  shipped  no  tea  to  Europe  except  by 
their  vessels  ; that,  whenever  the  appellants  sent  a ship  to  load  tea  at  Hankow, 
the  respondents  sent  one  or  more  of  their  ocean  steamers  to  underbid  her,  so 
that  neither  vessel  could  obtain  cargo  on  remunerative  terms  ; and  lastly,  that 
the  respondents  took  away  the  agency  of  their  vessels  from  persons  who  also 
acted  as  shipping  agents  for  the  appellants  and  other  trade  competitors  ojutside 
the  combination. 

I cannot  for  a moment  suppose  that  it  is  the  proper  function  of  English 
Courts  of  Law  to  fix  the  lowest  prices  at  which  traders  can  sell  or  hire,  for  the 
purpose  of  protecting  or  extending  their  business,  without  committing  a legal 
wrong  which  will  subject  them  in  damages.  Until  that  becomes  the 
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law  of  the  land,  it  is,  in  my  opinion,  idle  to  suggest  that  the  legality 
of  mercantile  competition  ought  to  be  gauged  by  the  amount  of 
the  consideration  for  which  a competing  trader  thinks  fit  to  part  with  his 
goods  or  to  accept  employment.  The  withdrawal  of  agency  at  first  appeared 
to  me  to  be  a matter  attended  with  difficulty ; but  on  consideration,  I am 
satisfied  that  it  cannot  be  regarded  as  an  illegal  act.  In  the  first  place,  it  was 
impossible  that  any  honest  man  could  impartially  discharge  his  duty  of  finding 
freights  to  parties  who  occupied  the  hostile  position  of  the  appellants  and 
respondents ; and,  in  the  second  place,  the  respondents  gave  the  agents  the 
option  of  continuing  to  act  for  one  or  other  of  them  in  circumstances  which 
placed  the  appellants  at  no  disadvantage. 

My  lords,  in  this  case  it  has  not  been  proved,  and  it  has  not  been  sug- 
gested, that  the  respondents  used  either  misrepresentation  or  compulsion  for 
the  purpose  of  attaining  the  object  of  their  combination.  The  only  means  by 
which  they  endeavoured  to  obtain  shipments  for  their  vessels,  to  the  exclusion 
of  others,  was  the  inducement  of  cheaper  rates  of  freight  than  the  appellants 
were  willing  to  accept.  I entertain  no  doubt  that  the  judgment  appealed  from 
ought  to  be  affirmed.  I am  quite  satisfied  with  the  reasons  assigned  for  it  by 
Lords  Justices  Bowen  and  Fry ; and  the  observations  which  I have  made  were 
not  meant  to  add  to  these  reasons,  but  to  make  it  clear  that  in  my  opinion  the 
appellants  have  presented  for  decision  no  question  of  fact  or  law  attended  with 
either  doubt  or  difficulty.  ~ 

Lord  Macnaghten. 

My  lords,  the  judgment  which  I am  about  to  read  is  the  judgment  of  my 
noble  and  learned  friend  Lord  Bramwell,  who  is  unable  to  be  present  here  this 
morning  and  has  asked  me  to  read  it  for  him. 

Judgment  of  Loed  Beamwell.' 

My  lords,  the  plaintiffs  in  this  case  do  not  complain  of  any  trespass, 
violence,  force,  fraud,  or  breach  of  contract,  nor  of  any  direct  tort  or  violation 
of  any  right  of  the  plaintiffs,  like  the  case  of  firing  to  frighten  birds  from  a 
decoy;  nor  of  any  act  the  ultimate  object  of  which  was  to  injure  the  plaintiffs, 
having  its  origin  in  malice  or  ill-will  to  them.  Tire  plaintiffs  admit 

that  materially  and  morally  they  have  been  at  liberty  to  do  their 
best  for  themselves  without  any  impediment  by  the  defendant^ 
But  they  say  that  the  defendants  have  entered  into  an  agreement  in  restraint 
of  trade ; an  agreement,  therefore,  unlawful ; an  agreement,  therefore,  indict- 
able, punishable ; that  the  defendants  have  acted  in  conformity  with  that 
unlawful  agreement,  and  thereby  caused  damage  to  the  plaintiffs  in  respect  of 
which  they  are  entitled  to  bring,  and  bring  this  action. 

The  plaintiffs  have  proved  an  agreement  among  the  defendants,  the  object 
of  which  was  to  prevent  shipowners,  other  than  themselves,  from  trading  t o 
Shanghai  and  Hankow.  The  way  in  which  that  was  to  be  accomplished  was 
by  giving  benefits  to  those  who  shipped  exclusively  by  them,  by  sending  vessels 
to  compete  with  the  plaintiffs’,  and  by  lowering  their,  the  defendants’,  rates  of 
freight  so  that  the  plaintiffs  had  to  lower  theirs  tb  their  great  loss.  There  are 
other  matters  alleged,  but  they  are  accessorial  to  the  above,  which  is  the  sub- 
stance of  the  complaint. 

The  plaintiffs  also  say  that  these  things,  or  some  of  them,  if  done  by  an 
individual,  would  be  actionable.  This  need  not  be  determined  directly,  because 
all  the  things  complained  of  have  their  origin  in  what  the  plaintiffs  say 
is  unlawfulness,  a conspiracy  to  injure  ; so  that  if  actionable  when  done  by  one, 
much  more  are  they  when  done  by  several,  and  if  not  actionable  when  done 
by  several,  certainly  they  are  not  when  done  by  one.  It  has  been  objected  by 
capable  persons,  that  it  is  strange  that  that  should  be  unlawful  if  done  by 
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several  which  is  not  if  done  by  one,  and  that  the  thing  is  wrong  if  done  by  one, 
if  wrong  when  done  by  several ; if  not  wrong  when  done  by  one,  it  cannot  be 
when  done  by  several.  I think  there  is  an  obvious  answer,  indeed,  two ; one 
is,  that  a man  may  encounter  the  acts  of  a single  person,  yet  not  be  fairly 
matched  against  several.  The  other  is,  that  the  act  when  done  by  an 
individual  is  wrong  though  not  punishable,  because  the  law  avoids  the 
multiplicity  of  crimes  : de  minimis  non  curat  lex  ; while  if  done  by  several  it  is 
sufficiently  important  to  be  treated  as  a crime.  Let  it  be,  then,  that  it  is  no 
answer  to  the  plaintiffs’  complaint  that  if  what  they  complain  of  had  been  done 
by  an  individual  there  would  be  no  cause  of  action.  There  is  the  further 
question  whether  there  is  a cause  of  action,  the  acts  being  done  by  several. 

The  first  position  of  the  plaintiffs  is  that  the  agreement  among  the 
defendants  is  illegal  as  being  in  restraint  of  trade,  and  therefore  against 
public  policy,  and  so  illegal.  “ Public  policy,”  said  Mr.  Justice  Burrough 
(I  believe,  quoting  Lord  Chief  Justice  Hobart),  “ is  an  unruly  horse, 
and  dangerous  to  ride.”  I quote  also  another  distinguished  judge,  more 
modern,  Mr.  Justice  Cave : “ Certain  kinds  of  contracts  have  been  held 
void  at  Common  Law  on  the  ground  of  public  policy ; a branch  of  the  law, 
however,  which  certainly  should  not  be  extended,  as  judges  are  more  to  be 
trusted  as  interpreters  of  the  law  than  as  expounders  of  what  is  called  public 
policy.”  I think  the  present  case  is  an  illustration  of  the  wisdom  of  these 
remarks.  I venture  to  make  another.  No  evidence  is  given  in  these  public  policy 
cases.  The  tribunal  is  to  say,  as  matter  of  law,  that  the  thing  is  against  public 
policy,  and  void.  How  can  the  judge  do  that  without  any  evidence  as 
to  its  effect  and  consequences  ? If  the  shipping  in  this  oase  was 
sufficient  for  the  trade,  a further  supply  would  have  been  a waste.  There  are 
some  people  who  think  that  the  public  is  not  concerned  with  this— people  who 
would  make  a second  railway  by  the  side  of  one  existing,  saying  “ only  the  two 
companies  will  suffer,”  as  though  the  wealth  of  the  community  wa3  not  made 
up  of  the  wealth  of  the  individuals  who  compose  it.  I am  by  no  means  sure 
that  the  conference  did  not  prevent  a waste,  and  was  not  good  for  the  public. 
Lord  Coleridge  thought  it  was — see  his  judgment. 

As  to  the  suggestion  that  the  Chinese  profited  by  the  lowering  of  freights, 
I cannot  say  it  was  not  so.  There  may  have  been  a monopoly  or  other  cause 
to  give  them  a benefit ; but,  as  a rule,  it  is  clear  that  the  expense  of  transit, 
and  all  other  expenses,  borne  by  an  exported  article  that  has  a market  price, 
are  borne  by  the  importer,  therefore,  ultimately,  by  the  consumer.  So  that 
low  freights  benefit  him.  To  go  on  with  the  case,  take  it  that  the  defendants 
had  bound  themselves  to  each  other ; I think  they  had,  though  they  might 
withdraw.  Let  it  be  that  each  member  had  tied  his  hands  ; let  it  be  that  that 
was  in  restraint  of  trade ; I think  upon  the  authority  of  Hilton  v.  Eckersley, 
and  other  cases,  we  should  hold  that  the  agreement  was  illegal,  that  is,  not 
enforceable  by  law.  I will  assume,  then,  that  it  was,  though  I am  not  quite 
sure.  But  that  is  not  enough  for  the  plaintiffs.  To  maintain  their  action  on 
this  ground  they  must  make  out  that  it  was  an  offence,  a crime,  a misdemeanour. 
I am  clearly  of  opinion  it  was  not.  Save  the  opinion  of  Mr.  Justice  Crompton 
(entitled  to  the  greatest  respect,  but  not  assented  to  by  Lord  Campbell  or  th© 
Exchequer  Chamber),  there  is  no  authority  for  it  in  the  English  law. 

It  is  quite  certain  that  an  agreement  may  be  void,  yet  the  parties  to  it  not 
punishable.  Take  the  case  I ^put  during  the  argument : a man  and  woman 
agree  to  live  together  as  man  and  wife,  without  marrying.  The  agreement  is 
illegal,  and  could  not  be  enforced,  but  clearly  the  parties  to  it  would  not  be 
indictable.  It  ought  to  be  enough  to  say  that  the  fact  that  there  is  no  case 
where  there  has  been  a conviction  for  such  an  offence  as  is  alleged  against  the 
defendants  is  conclusive. 


25 


It  is  to  be  remembered  that  it  is  for  the  plaintiffs  to  make  out  the  case  that 
the  defendants  have  committed  an  indictable  offence,  not  for  the  defendants  to 
disprove  it.  There  needs  no  argument  to  prove  the  negative.  There  are  some 
observations  to  be  made.  It  is  admitted  that  there  may  be  fair  competition  in 
trade,  that  two  may  offer  to  join  and  compete  against  a third.  If  so,  what  is 
the  definition  of  “ fair  competition  ” ? What  is  unfair  that  is  neither  forcible 
nor  fraudulent  ? It  does  seem  strange  that  to  enforce  freedom  of  trade,  of 
action,  the  law  should  punish  those  who  make  a perfectly  honest  agreement 
with  a belief  that  it  is  fairly  required  for  their  protection. 

There  is  one  thing  that  is  to  me  decisive.  I have  always  said  that  a 
combination  of  workmen,  an  agreement  among  them  to  cease  work  except 
for  higher  wages,  and  a strike  in  consequence,  was  lawful  at  common  law ; 
perhaps  not  enforceable  inter  se,  but  not  indictable.  The  Legislature 
has  now  so  declared.  The  enactment  is  express,  that  agreements  among 
workmen  shall  be  binding,  whether  they  would  or  would  not,  but  for 
the  Acts,  have  been  deemed  unlawful,  as  in  restraint  of  trade.  Is  it 
supposable  that  it  would  have  done  so  in  the  way  it  has,  had  thej 
workmen’s  combination  been  a punishable  misdemeanour?  Impossible.  This 
seems  to  me  conclusive,  that  though  agreements  which  fetter  the  freedom  of 
action  in  the  parties  to  it  may  not  be  enforceable,  they  are  not  indictable.  See  also 
the  judgment  of  Lord  Justice  Fry  on  this  point.  Where  is  such  a contention  to 
stop  ? Suppose  the  case  put  in  the  argument : In  a small  town  there  are  two 
shops,  sufficient  for  the  wants  of  the  neighbourhood,  making  only  a reasonable  * 
profit.  They  are  threatened  with  a third.  The  two  shopkeepers  agree  to 
warn  the  intending  shopkeeper  that  if  he  comes  they  will  lower  prices,  and  can 
afford  it  longer  than  he.  Have  they  committed  an  indictable  offence  ? 
Remember  the  conspiracy  is  the  offence,  and  they  have  conspired.  If  he,  being 
warned,  does  not  set  up  his  shop,  has  he  a cause  of  action?  He  might  prove 
damages.  He  might  snow  that  from  his  skill  he  would  have  beaten  one  or 
both  of  the  others.  . See  in  this  case  the  judgment  of  Lord  Esher,  that  the 
plaintiffs  might  recover  for  “ damages  at  large  for  future  years.”  Would 
a shipowner  who  had  intended  to  send  his  ship  to  Shanghai,  but  desisted 
owing  to  the  defendants’  agreement,  and  on  being  told  by  them  they 
would  deal  with  him  as  they  had  with  the  plaintiffs,  be  entitled  to  maintain  an 
action  against  the  defendants  ? Why  not  ? If  yes,  why  not  every  shipowner 
who  could  say  he  had  a ship  fit  for  the  trade,  but  was  deterred  from  using  it  ? 

The  Master  of  the  Rolls  cites  Sir  William  Erie  that  “ a combination  to 
violate  a private  right  in  which  the  public  has  a sufficient  interest  is  a crime, 
such  violation  being  an  actionable  wrong,”  True.  Sir  William  Erie  means 
that  where  the  violation  of  a private  right  is  an  actionable  wrong,  a combination 
to  violate  it,  if  the  public  has  a sufficient  interest,  is  a crime.  But  in  this 
case,  I hold  that  there  is  no  private  right  violated.  His  lordship  further 
says  : “If  one  goes  beyond  the  exercise  of  the  course  of  trade,  and  does  an 
act  beyond  what  is  the  course  of  trade,  in  order — that  is  to  say,  with  intent — 
to  molest  the  other’s  free  course  of  trade,  he  is  not  exercising  his  own 
freedom  of  a course  of  trade,  he  is  not  acting  in  but  beyond  the 
course  of  trade,  and  then  it  follows  that  his  act  is  an  unlawful  obstruction 
of  the  other’s  right  to  a free  course  of  trade,  and  if  such'  obstruction 
causes  damage  to  the  other  he  is  entitled  to  maintain  an  action  for  the  wrong  ” 

I may  be  permitted  to  say  that  this  is  not  very  plain.  I think  it  means 
that  it  is  not  in  the  course  of  trade  for  one  trader  to  do  acts  the  motive  of  which 
is  to  damage  the  trade  of  another.  Whether  I should  agree  depends  on  the 
meaning  to  be  put  on  “ course  of  trade  ” and  “ molest.”  But  it  is  clear  that 
the  Master  of  the  Rolls  means  conduct  which  would  give  a cause  of  action  against 
an  individual.  He  cites  Sir  William  Erie  in  support  of  his  proposition,  who 
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clearly  is  speaking  of  acts  which  would  be  actionable  in  an  individual,  and 
there  is  no  such  act  here.  The  Master  of  the  Rolls  says  the  lowering  of  the 
freight  far  beyond  a lowering  for  any  purpose  of  trade  was  not  an  act  done  in 
the  exercise  of  their  own  free  right  of  trade ; but  for  the  purpose  of 
’’interfering  with  the  plaintiffs’  right  to  a free  course  of  trade;  therefore 
a wrongful  act  as  against  the  plaintiffs’  right  ; and  as  injury  to  the 
plaintiffs  followed,  they  had  a right  pf  action.  I cannot  agree.  If 
there  were  two  shopkeepers  in  a village  and  one  sold  an  article  at  cost 
price,  not  for  profit  therefor,  but  to  attract  customers  or  cause  his  rival  to 
leave  off  selling  the  article  only,  it  could  not  be  said  he  was  liable  to  an  action. 

I cannot  think  that  the  defendants  did  more  than  they  had  a legal  right  to  do. 

I adopt  the  vigorous  language  and  opinion  of  Lord  Justice  Fry : “To  draw 
a line  between  fair  and  unfair  competition,  between  what  is  reasonable  and  « 

unreasonable,  passes  the  power  of  the  courts.”  It  is  a strong  thing  for  the 
plaintiffs  to  complain  of  the  very  practices  they  wished  to  share  in,  and  once 
did. 

I am  of  opinion  that  the  judgment  should  be  affirmed. 

Judgment  op  Loed  Macnaghten. 

My  lords,  for  myself  I agree  entirely  in  the  motion  which  has  been 
proposed,  and  in  the  reasons  assigned  for  it  in  the  judgments  which  have  been 
delivered,  and  in  those  which  are  yet  to  be  delivered  ; and  I do  not  think  I can 
usefully  add  anything  of  my  own. 

Judgment  op  Loed  Moeeis. 

My  lords,  the  facts  of  this  case  demonstrate  that  the  defendants  had  no 
ether,  or  further,  object  than  to  appropriate  the  trade  of  the  plaintiffs.  The 
means  used  were : Firstly,  a rebate  to  those  who  dealt  exclusively  with  them  ; 
secondly,  the  sending  of  ships  to  compete  with  the  plaintiffs’  ships  ; thirdly, 
the  lowering  of  the  freights  ; fourthly,  the  indemnifying  other  vessels  that  would 
compete  with  the  plaintiffs’ ; fifthly,  the  dismissal  of  agents  who  were  acting  for 
them  and  the  plaintiffs. 

The  object  was  a lawful  one.  It  is  not  illegal  for  a trader  to  aim  at  driving 
a competitor  out  of  trade,  provided  the  motive  be  his  own  gain  by  appropria- 
tion of  the  trade,  and  the  means  he  uses  be  lawful  weapons.  Of  the  first 
four  of  the  means  used  by  the  defendants,  the  rebate  to  cusomers  and 
the  lowering  of  the  freights  are  the  same  in  principle,  being  a bonus  by 
the  defendants  to  customers  to  come  *and  deal  exclusively  with 
them.  The  sending  of  ships  to  compete,  and  the  indemnifying 
other  ships,  was  “ the  competition  ” entered  on  by  the  defendants  with  the 
plaintiffs.  The  fifth  means  used,  viz.,  the  dismissal  of  agents,  might  be 
questionable  according  to  the  circumstances ; but  in  the  present  case  the 
agents  filled  an  irreconcileable  position  in  being  agents  for  the  two  rivals,  the 
plaintiffs  and  the  defendants.  Dismissal  under  such  circumstances  became, 
perhaps,  a necessary  incident  of  the  warfare  in  trade. 

All  the  acts  done,  and  the  means  used,  by  the  defendants  were  acts  of 
competition  for  the  trade.  There  was  nothing  in  the  defendants’  acts  to 

disturb  any  existing  contract  of  the  plaintiffs,  or  to  induce  anyone  to  break 
such.  Their  action  was  aimed  at  making  it  unlikely  that  anyone  would  enter 
into  contracts  with  the  plaintiffs,  the  defendants  offering  such  competitive 
inducements  as  would  probably  prevent  them.  The  use  of  rhetorical  phrases 
in  the  correspondence  cannot  affect  the  real  substance  and  meaning  of  it. 

Again,  what  one  trader  may  do  in  respect  of  competition,  a body  or  set  of 
traders  can  lawfully  do ; otherwise  a large  capitalist  could  do  what  a number 
of  small  capitalists,  combining  together,  could  not  do,  and  thus  a blow  would 
be  struck  at  the  very  principle  of  co-operation  and  joint-stock  enterprise.  I 
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entertain  no  doubt  that  a body  of  traders,  whose  motive  object  is  to  promote 
their  own  trade,  can  combine  to  acquire,  and  thereby  in  so  far  to  injure  the 
trade  of  competitors,  provided  they  do  no  more  than  is  incident  to  such  motive 
object,  and  use  no  unlawful  means.  And  the  defendants’  case  clearly  comes 
within  the  principle  I have  stated. 

Now,  as  to  the  contention  that  the  combination  was  in  restraint  of  trade, 
and  therefore  illegal.  In  the  first  place,  was  it  in  restraint  of  trade  ? It  was  a 
voluntary  combination.  It  was  not  to  continue  for  any  fixed  period,  nor  was 
there  any  penalty  attached  to  a breach  of  the  engagement.  The  operation 
of  attempting  to  exclude  others  from  the  trade  might  be,  and  was,  in  fact, 
beneficial  to  freighters.  -Whenever  a monopoly  was  likely  to  arise,  with 
a consequent  rise  of  rates,  competition  would  naturally  arise. 

I cannot  see  why  judges  should  be  considered  specially  gifted  with 
prescience  of  what  may  hamper  or  what  may  increase  trade,  or  of  what  is  to  be 
the  test  of  adequate  remuneration.  In  these  days  of  instant  communication 
with  almost  all  parts  of  the  world  competition  isthejhfe  of  trade,  and  I am  not 
aware  of  any  stage  of  competition  called  “ fair  ” intermediate  between  lawful 
and  unlawful.  The  question  of  “ fairness  ” would  be  relegated  to  the  idiosyn- 
crasies of  individual  judges.  I can  see  no  limit  to  competition,  except  that 
you  shall  not  invade  the  rights  of  another. 

But  suppose  the  combination  in  this  case  was  such  as  might  be  held  to  be 
in  restraint  of  trade,  what  follows?  It  could  not  be  enforced.  None  of  the 
parties  to  it  could  sue  each  other.  It  might  be  held  void,  because  its  tendency 
might  be  held  to  be  against  the  public  interests.  Does  that  make,  per  se,  the  com- 
bination illegal  ? What  a fallacy  would  it  be  that  what  is  void  and  not  enforce- 
able becomes  a crime ; and  cases  abound  of  agreements  which  the  law  would 
not  enforce,  but  which  are  not  illegal ; which  you  may  enter  into,  if  you  like, 
but  which  you  will  not  get  any  assistance  to  enforce. 

My  lords,  I have  merely  summarised  my  views,  because  I adopt  entirely 
the  principles  laid  down  by  Lord  Justice  Bowen  in  his  judgment  with  such 
felicitous  illustrations,  and  I concur  in  the  opinion  already  announced  by  your 
lordships  that  the  judgment  of  the  Court  of  Appeal  should  be  affirmed. 

Judgment  of  Lord  Field. 

My  lords,  I think  that  this  appeal  may  be  decided  upon  the  principles  laid 
down  by  Lord  Chief  Justice  Holt  as  far  back  as  the  case  of  Keeble  v.  Hickeringill, 
cited,  for  the  appellants.  In  that  case  the  plaintiff  complained  of  the  disturbance 
of  his  “decoy”  by  the  defendant  having  discharged  guns  near  to  it  and  so 
driven  away  the  wild-fowl,  with  the  intention  and  effect  of  the  consequent 
injury  to  his  trade.  Upon  the  trial  a verdict  passed  for  the  plaintiff,  but  in 
arrest  of  judgment  it  was  alleged  that  the  declaration  did  not  disclose  any 
cause  of  action.  Lord  Chief  Justice  Holt,  however,  held  that  the  action, 
although  new  in  instance,  was  not  new  in  reason  or  principle,  and  well  lay,  for 
he  said  that  the  use  of  a “ decoy  ” was  a lawful  trade,  and  that  he  who  hinders 
another  in  his  trade  or  livelihood  is  liable  to  an  action  if  the  injury  is  caused 
by  “a  violent  or  malicious  act”;  suppose  “for  instance,”  he  said,  “the 
defendant  had  shot  in  his  own  ground,  if  he  had  occasion  to  shoot  it  would 
have  been  one  thing,  but  to  shoot  on  purpose  to  damage  the  plaintiff  is  another 
thing  and  a wrong.”  But,  he  added,  if  the  defendants “ using  the  same 
employment  as  the  plaintiff,”  had  set  up  another  decoy  so  near  as  to  spoil  the 
plaintiff’s  custom,  no  action  would  lie,  because  the  defendant  had  “as  much 
liberty  to  make  and  use  a decoy  ” as  the  plaintiff.  In  support  of  this  view  he 
referred  to  earlier  authorities.  In  one  of  them  it  had  been  held  that  for  the 
setting  up  of  a new  school  to  the  damage  of  an  ancient  one  by  alluring  the 
scholars  no  action  would  lie,  although  it  would  have  been  otherwise  if  the 
scholars  had  been  driven  away  by  violence  or  threats. 
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It  follows  therefore  from  this  authority,  and  is  undoubted  law,  not  only 
that  it  is  not  every  act  causing  damage  to  another  in  his  trade,  nor  even  every 
intentional  act  of  such  damage,  which  is  actionable,  but  also  that  acts  done  by 
a trader  in  the  lawful  way  of  his  business,  although  by  the  necessary  results  of 
effective  competition  interfering  injuriously  with  the  trade  of  another,  are  not 
the  subject  of  any  action. 

Of  course,  it  is  otherwise,  as  pointed  out  by  Lord  Holt,  if  tho  acts  com- 
plained of,  although  done  in  the  way  and  under  the  guise  of  competition  or 
other  lawful  right,  are  in  themselves  violent  or  purely  malicious,  or  have  for 
their  ultimate  object  injury  to  another  from  ill-will  to  him,  and  not  the 
pursuit  of  lawful  rights.  No  doubt,  also,  there  have  been  cases  in  which 
agreements  to  do  acts  injurious  to  others  have  been  held  to  be  indictable  as 
amounting  to  conspiracy,  the  ultimate  object  or  the  means  being  unlawful, 
although  if  done  by  an  individual  no  ,such  consequence  would  have  followed, 
but  I think  that  in  all  such  cases  it  will  be  found  that  there  existed  either  an 
ultimate  object  of  malice,  *or  wrong,  or  wrongful  means  of  execution  involving 
elements  of  injury  to  the  public,  or,  at  least,  negativing  the  pursuit  of  a law- 
ful object. 

Now,  applying  these  principles  to  the  case  before  your  lordships,  it  appears 
upon  the  evidence  that  the  appellants  and  respondents  are  shipowners,  and 
have  for  many  years  been  engaged,  sometimes  in  alliance,  at  other  times 
in  competition,  in  the  carrying  trade  of  the  eastern  seas  to  and  from  Europe 
and  elsewhere.  A very  important  portion  of  this  trade  consists  of  a large 
amount  of  freight  to  be  earned  at  the  ports  of  Hankow  and  Shanghai  during 
the  season  by  carrying  to  Europe  the  teas  brought  there  for  shipment,  and  it 
was  of  the  respondents’  action  in  that  business  during  the  season  of  1885  that 
the  appellants  complain.  They  do  not  allege  that  the  respondents  have  been 
guilty  of  any  act  of  fraud  or  violence,  or  of  any  physical  obstruction  to  the 
appellants’  business,  or  have  acted  from  any  personal  malice  or  ill-will,  but  they 
say  that  the  respondents  acted  with  the  calculated  intention  and  purpose  of 
driving  the  appellants  out  of  the  Hankow  season  carrying  trade  by  a course  of 
conduct  which,  although  not  amounting  to  violence,  was  equally  effective,  and 
so  being  in  fact  productive  of  injury  to*  them  was  wrongful  and  presumably 
malicious. 

It  appeared  upon  the  evidence  that  both  parties  have  been  for  some  years 
trading  in  competition  at  Hankow  for  tea  freights,  which  amounted  to  a very 
considerable  sum,  and  the  earning  of  which  was  spread  over  a short  annual 
season.  The  trade  was  carried  on  by  a large  number  of  independent  ship- 
owners, and  the  tonnage  which  was  employed  may  be  roughly  divided  into  two 
classes  : First,  tonnage  engaged  in  regular  lines  to  and  from  ports  in  the  China 
and  Japan  seas  all  the  year  through,  loading  both  outwards  and  inwards  ; and 
secondly,  tonnage  loading  generally  outwards  to  ports  in  Australia  or  elsewhere, 
and  only  seeking  freights  and  taking  up  “ homeward  ” berths  at  Hankow 
during  the  short  period  when  freights  are  abundant  there  and  scarce  elsewhere. 
The  several  respondents  and  the  “Messageries  Maritimes”  of  France  represent 
substantially  the  first  class  of  shipowners.  The  appellants  and  other  ship- 
owners, who  are  no  parties  to  this  record,  but  some  of  whom  were  in  alliance 
with  the  appellants,  in  the  same  interest,  forming  a very  influential  class  of 
traders,  may  be  taken  to  represent  the  second. 

The  two  ports  of  Hankow  and  Shanghai  are  the  centres  of  these 
competing  interests,  and  it  is  hardly  necessary  to  add  that  the 
competition  was  very  severe,  and  the  accumulation  of  tonnage  for 
11  homeward  ” freights  produced  by  the  circulation  of  an  excessive 
ttnmber  of  ships  rendered  rates  so  unre^munerative  that  in  each  of  the  years 
1879,  1883,  and  1885  a combination  of  shipowners,  known  as  a “ conference,” 
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was  formed,  consisting  in  the  main  of  the  first  class  of  owners,  with  the  object 
of  limiting  the  amount  of  tonnage  to  be  sent  up  the  river,  and  thus  securing 
enhancement  and  regularity  of  rates. 

That  the  parties  to  these  agreements  did  not  suppose  that  they  were  doing 
anything  violent  or  malicious,  or  were  parties  to  a conspiracy,  rendering  them- 
selves liable  to  action  or  indictment,  is  clear  from  the  fact  that  in  1879  Messrs. 
Gellatly  and  Company,  who  then  owned  the  ships  of  which  the  appellants  are 
now  the  owners,  and  in  1884  the  appellants  (whose  managers  Messrs.  Gellatly 
were  and  are)  were  parties  to  them,  and  in  1885  desired  to  become  so,  and  only 
brought  their  present  action  because  the  other  parties  to  the  conference  of  that 
year  refused  to  extend  its  provisions  to  them  and  others  in  the  same  commercial 
position. 

The  grounds  upon  which  this  refusal  was  based  by  the  respondents  were 
purely  of  a commercial  and  in  no  way  of  a personal  character.  They  said  that 
in  forming  what  they  considered  as  the  regular  China  and  Japan  trade 
out  and  home  they  supplied  the  trade  with  tonnage  in  season  and  out  of 
season,  and  that  it  was  hard  upon  them  that  at  times  when  cargo  necessary  for 
their  requirements,  in  order  to  fill  the  space  required  for  outward  shipments, 
and  to  make  their  adventure  remunerative,  was  to  be  obtained,  that  cargo 
should  be  absorbed  by  vessels  that  only  entered  the  trade  when  trade 
homewards  was  slack  elsewhere. 

It  is  absolutely  unnecessary  to  consider  whether  these  grounds  were 
morally  or  commercially  justifiable.  They  were  not  unlawful,  and  they  were 
of  a nature  legitimately,  if  not  necessarily,  to  bs  taken  into  account  in  carrying 
on  the  respondents’  business  with  profit.  Indeed,  the  question  between  the 
parties  at  that  time  was  not  whether  such  combination  should  exist  or  not,  but 
where  the  line  should  be  drawn.  It  was  in  this  state  of  things  that  the  season 
of  1885  opened. 

Under  the  conference  agreement  of  1884  it  had  been  agreed  between  the 
conference  owners  and  the  appellants  that  the  latter  should  load  homewards 
from  Hankow  for  that  season  two  of  their  Australian  outward-going  ships 
upon  conference  terms  and  rates ; and  when  in  the  latter  part  of  1884 
negotiations  were  set  on  foot  for  the  establishment  of  a conference  in  1885  the 
appellants  were  desirous  of  at  least  retaining  the  same  position  in  future. 
They,  therefore,  requested  Mr.  Holt,  one  of  the  respondents,  an  influential 
member  of  the  conference  and  personal  friend  of  Mr.  Gellatly,  to  bring  the 
matter  before  them.  In  the  meanwhile  the  effect  of  unrestricted  competition 
had  been  such  as  to  produce  what  was  termed  “ a collapse  of  freights,”  with 
the  result  that  negotiations  for  a new  conference  ended  in  an  agreement  to 
that  effect,  bearing  date  the  7th  of  April,  the  terms  of  which  were  in  most,  if 
not  in  all,  important  respects  similar  to  the  agreement  of  1884. 

The  first  object  of  the  parties  to  this  agreement  was  to  limit  as  between 
themselves  the  number  of  ships,  and  it  therefore  provided  that  if  no  other 
ships  than  those  of  the  conference  owners  went,  no  more  than  six  conference 
ships  should  go  up  the  river  to  Hankow,  but  then  in  order  to  meet  the 
threatened  competition  of  the  appellants  and  others  it  was  provided  that  if 
“ outsiders  ” started,  additional  steamers  should  meet  them,  such  conference 
steamers  to  be  limited  in  number  “ as  much  as  was  consistent  with  effective 
opposition.”  Principles  were  also  laid  down  for  rates  of  freight  and  distribu- 
tion of  cargo  and  freights  among  conference  owners,  and  in  order  to  induce 
shippers  to  ship  with  them  exclusively,  it  was  provided  that  returns  should  be 
made  upon  the  same  terms  as  previously  arranged  by  the  agreement  of  1884 
/to  which  the  appellants  had  been  parties)  to  all  exporters  who  should  confine 
their  shipments  to  conference  ships. 
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Whilst  the  negotiations  for  this  agreement  were  pending,  Mr.  Gellatly,  a 
large  shareholder  in  the  appellant  company,  in  company  with  Mr.  Thompson , a 
shipowner  with  large  tonnage  at  command,  who  was  also  desirous  of  becoming 
a member  of  the  conference,  had  both  correspondence  and  interviews  with 
Beveral  of  the  conference  owners,  in  which  they  claimed  to  be  admitted  to  the 
terms  of  it,  but  the  latter  persistently  objected  upon  the  ground  that  I have 
before  stated,  and  in  the  result  Mr.  Gellatly  and  Mr.  Thompson  declared 
that  their  vessels  should  certainly  go  up  to  Hankow  the  ensuing  season,  as,  no 
matter  what  the  rates  were,  they  thought  (as,  indeed,  appears  to  have  been  the 
result)  that  the  loss  to  the  conference  would  be  greater  than  to  them. 

No  agreement  could,  therefore,  be  come  to  between  the  two  parties,  and 
in  the  result  the  appellants  and  Mr.  Thompson  placed  ships  of  very  consider- 
able tonnage,  which  had  made  their  outward  voyage  to  Australian  ports,  upon 
the  Hankow  berth,  and  the  respondents  sent  up  the  additional  ships  provided 
for  by  the  conference  agreement,  not  only  to  compete  with  the  appellants’  and 
Mr.  Thompson’s  ships,  but  also  to  deter  others  from  following. 

On  the  11th  of  May  the  respondents  also  sent  out  a circular  to  shippers, 
referring  to  a similar  circular  issued  under  the  conference  agreement  of  1884, 
by  which  they  reminded  those  to  whom  it  was  sent  that  shipments  for  London 
by  the  s.s.  Pathan  and  Afghan  (two  of  the  appellants’  ships)  and  the  Aberdeen 
(Mr.  Thompson’s),  or  by  other  non-conference  steamers,  at  any  of  the  ports  in 
China  or  at  Hong  Kong,  would  exclude  those  making  such  shipments  from 
participation  in  the  returns  to  shippers. 

The  competition  thus  created  was  persisted  in  during  the  whole  first  tea 
season,  each  party  procuring,  or  endeavouring  to  procure,  freights,  and 
circulating  their  ships  at  reduced  rates,  with  the  result  that  the  three  opposing 
ships  of  the  appellants  and  Mr.  Thompson,  the  Pathan , the  Afghan,  and  the 
Aberdeen,  loaded  full  cargoes  home  at  very  low  rates,  and  many  of  the 
conference  ships  had  to  go  away  empty. 

It  was  under  these  circumstances  that  the  appellants  brought  the  present 
action,  in  which  they  in  substance  complain,  first,  of  the  return  of  5 per  cent, 
to  the  shippers  who  have  not  shipped  with  the  appellants,  and  of  the  circular 
to  that  effect  ; secondly,  of  the  placing  upon  the  berths  of  extra  ships  in  order 
to  meet  the  appellants’  and  other  vessels  ; and  thirdly,  the  reduction  of 
freights  to  an  unremunerative  extent  with  the  object  of  securing  cargo.  I fail, 
however,  to  see  that  any  of  those  things  are  sufficient  to  support  this  action. 
Everything  that  was  done  by  the  respondents  was  done  in  the  exercise  of  their 
right  to  carry  on  their  own  trade,  and  was  bond  fide  so  done.  There  was  not 
only  no  malice  or  indirect  object  in  fact,  but  the  existence  of  the  right  to  exer- 
cise a lawful  employment,  in  the  pursuance  of  which  the  respondents  acted, 
negatives  the  presumption  of  malice  which  arises  when  the  purposed  infliction 
of  loss  and  injury  upon  another  cannot  be  attributed  to  any  legitimate  cause, 
and  is,  therefore,  presumably  due  to  nothing  but  its  obvious  object  of  harm. 
All  the  acts  complained  of  were  in  themselves  lawful,  and  if  they  caused  loss  to 
the  appellants  that  was  one  of  the  necessary  results  of  competition. 

It  remains  to  consider  the  further  contention  of  the  appellants  that  these 
acts  of  the  respondents,  even  if  lawful  in  themselves  if  done  by  an  individual, 
are  illegal  and  give  rise  to  an  action  as  having  befen  done  in  the  execution  of  the 
conference  agreement,  which  is  said  to  amount  to  a conspiracy,  ad  being  in 
restraint  of  trade,  and  so  against  public  policy,  and  illegal ; but  this  contention, 

I think,  also  fails.  I cannot  say  upon  the  evidence  that  the  agreement  in 
question  was  calculated  to  have  or  had  any  such  result,  nor,  even  if  it  had,  has 
any  authority  (except  one,  no  doubt  entitled  to  great  weight,  but  which  has  not 
met  with  general  approval)  been  cited  to  show  that  such  an  agreement  even  if 
void  is  illegal,  nor  any  that,  even  if  it  be  so,  any  action  lies  by  an  individual. 
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For  these,  and  the  other  reasons  given  by  the  learned  Lords  Justices 
Bowen  and  Fry,  and  which  I need  not  recapitulate,  I think  that  the  appeal  fails, 
and  ought  to  be  dismissed. 

Judgment  of  Lord  Hannen. 

My  lords,  it  is  not  necessary  that  I should  recapitulate  the  facts  of  this 
case ; they  have  been  fully  stated  in  the  opinions  which  have  been  already 
delivered.  The  charge  against  the  defendants  is  that  they  conspired  together 
to  prevent  the  plaintiffs  from  obtaining  cargoes  for  their  ships  by  bribing, 
coercing,  and  inducing  shippers  to  forbear  from  shipping  cargoes  by  the  plaintiffs’ 
steamers ; and  it  is  further  complained  that  the  defendants,  with  intent  to 
injure  the  plaintiffs,  agreed  to  refuse,  and  refused  to  accept  cargoes,  except 
upon  the  terms  that  the  shippers  should  not  ship  any  cargoes  by  the  plaintiffs’ 
steamers. 

The  means  by  which  these  alleged  objects  were  sought  to  be  attained  were  : 
fl)  Offering  to  shippers  and  their  agents  a rebate  of  5 per  cent,  on  the  agreed 
freights,  to  be  made  to  those  who,  during  a fixed  period,  shipped  only  by  the 
defendants’  steamers.  (2)  Sending  steamers  to  Hankow  to  compete  with  the 
steamers  of  persons  not  members  of  the  defendants’  conference  or  combination, 
so  as  to  drive  them  from  the  trade  of  that  place.  (3)  Removing  from  the  agency 
of  defendants’  steamers  those  persons  who  acted  in  the  interest  of  non-con- 
ference steamers. 

It  wa3  contended  that  the  agreement  between  the  defendants  to  act  in 
combination  which  was  proved  to  exist  was  illegal  as  being  in  restraint  of 
trade.  I think  that  it  was  so,  in  the  sense  that  it  was  void,  and  could  not  have 
been  enforced  against  any  of  the  defendants  who  might  have  violated  it : 
Hilton  v.  Eekersley.  But  it  does  not  follow  that  the  entering  into  such  an 
agreement  would,  as  contended,  subject  the  persons  doing  so  to  an  indictment 
for  conspiracy,  and  I think  that  the  opinion  to  that  effect  expressed  by  Mr. 
Justice  Crompton  in  Hilton  v.  Eekersley  is  erroneous. 

The  question,  however,  raised  for  our  consideration  in  this  case  is  whether 
a person  who  has  suffered  loss  in  his  business  by  the  joint  action  of  those  who 
have  entered  into  such  an  agreement  can  recover  damages  from  them  for  the 
injury  so  sustained.  In  considering  this  question  it  is  necessary  to  determine 
upon  the  evidence  what  was  the  object  of  the  agreement  between  the  defendants 
and  what  were  the  means  by  which  they  sought  to  attain  that  object.  It 
appears  to  me  that  their  object  was  to  secure  to  themselves  the  benefit  of  the 
carrying  trade  from  certain  ports.  It  cannot,  I think,  be  reasonably  suggested 
that  this  is  unlawful  in  any  sense  of  the  word.  The  object  of  every  trader  is  to 
procure  for  himself  as  large  a share  of  the  trade  he  is  engaged  in  as  he  can.  If 
then  the  object  of  the  defendants  was  legitimate,  were  the  means  adopted  by 
them  open  to  objection  ? I caryiot  see  that  they  were.  They  sought  to  induce 
shippers  to  employ  them  rather  than  the  plaintiffs  by  offering  to  such  shippers 
as  should  during  a fixed  period  deal  exclusively  with  them  the  advantage  of  a 
rebate  upon  the  freights  they  had  paid.  This  is,  in  effect,  nothing  more  than 
the  ordinary  form  of  competition  between  traders  by  offering  goods  or  services 
at  a cheaper  rate  than  their  rivals. 

With  regard  to  the  sending  of  ships  to  Hankow  to  compete  with  the 
plaintiffs’  ships,  that  appears  to  have  been  done  in  order  that  the  defendants’ 
customers  might  have  the  opportunity  of  sending  their  goods  without  forfeiting 
their  right  to  a debate.  No  obstruction  was  offered  by  these  ships  to  the  ships 
of  non-conference  owners,  and  by  their  presence  at  Hankow  shippers  were  left 
simply  to  determine  whether  it  was  to  their  pecuniary  interest  to  ship  by  the 
defendants’  vessels  or  by  others.  The  removing  from  the  agency  of  the 
defendants’  vessels  those  persons  who  acted  in  the  interest  of  non-conference 
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steamers  appears  to  me  a legitimate  mode  of  securing  agents  whose  exertion* 
would  be  exclusively  devoted  to  the  furtherance  of  the  defendants’  trade. 

I arrive  at  the  conclusion,  therefore,  that  the  objects  sought  and  the  mean* 
used  by  the  defendants  did  not  exceed  the  limits  of  allowable  trade  com- 
petition, and  I know  of  no  restriction  imposed  by  law  on  competition  by  on® 
trader  with  another,  with  the  sole  object  of  benefiting  himself. 

I consider  that  a different  case  would  have  arisen  if  the  evidence  had 
shown  that  the  object  of  the  defendants  was  a malicious  one,  namely,  to  injure 
the  plaintiffs  whether  they,  the  defendants,  should  be  benefited  or  not.  This 
is  a question  on  which  it  is  unnecessary  to  express  an  opinion,  as  it  appears  to 
be  clear  that  the  defendants  had  no  malicious  or  sinister  intent  as  against  the 
plaintiffs,  and  that  the  sole  motive  of  their  conduct  was  to  secure  certain 
advantages  for  themselves. 

It  only  remains  for  me  to  refer  to  the  argument  that  an  act  which  might 
be  lawful  for  one  to  do  becomes  criminal,  or  the  subject  of  Givil  action 
by  any  one  injured  by  it,  if  done  by  several  combining  together.  On 
this  point  I think  the  law  is  accurately  stated  by  Sir  William  Erie  in 
his  treatise  -on  the  law  relating  to  Trade  Unions.  The  principle  he 
lays  down  is  equally  applicable  to  combinations  other  than  those  of 
Trade  Unions.  He  says  (page  23)  : “ As  to  combination,  each  person 
has  a right  to  choose  whether  he  will  labour  or  not,  and  also  to  choose  the 
terms  on  which  he  will  consent  to  labour,  if  labour  be  his  choice.  The  power 
of  choice  in  respect  of  labour  and  terms  which  one  person  may  exercise  and 
declare  singly,  many,  after  consulation,  may  exercise  jointly,  and  they  may 
make  a simultaneous  declaration  of  their  choice,  and  may  lawfully  act  thereon 
for  the  immediate  purpose  of  obtaining  the  required  terms,  but  they  cannot 
create  any  mutual  obligation  having  the  legal  effect  of  binding  each  other  not  to 
work  or  not  to  employ  unless  upon  terms  allowed  by  the  combination.” 

In  considering  the  question,  however,  of  what  was  the  motive  of  the 
combination,  whether  it  was  for  the  purpose  of  injuring  others,  or  merely  in 
order  to  benefit  those  combining,  the  fact  of  several  agreeing  to  a common 
course  of  action  may  be  important.  There  are  some  forms  of  injury  which 
can  only  be  effected  by  the  combination  of  many.  Thus,  if  several  persons 
agree  not  to  deal  at  all  with  a particular  individual,  as  this  could  not,  under 
ordinary  circumstances,  benefit  the  persons  so  agreeing,  it  might  well  lead  to 
to  the  conclusion  that  their  real  object  was  to  injure  the  individual.  But  it 
appears  to  me  that,  in  the  present  case,  there  is  nothing  indicating  an  intention 
. to  injure  the  plaintiffs,  except  in  so  far  as  such  injury  would  be  the  result  of  the 
defendants  obtaining  for  themselves  the  benefits  of  the  carrying  trade,  by  giving 
better  terms  to  customers  than  their  rivals,  the  plaintiffs,  were  willing  to  offer. 

For  these  reasons  I think  that  the  judgment  of  the  Court  of  Appeal  should 

be  affirmed. 

Order  of  Lord  Chief  Justice  Coleridge  and  order  of  the  Court  of  Appeal 
affirmed  and  appeal  dismissed  with  costs. 

(Reprinted  from  the  Law  Reports .) 


33 


IN  TKE  COURT  OF  APPEAL,  July  13,  1883, 

The  Judgment  of  Lord  Justice  Bowen  in  the  case  of  The  Mogul  Steamship 

Company  Limited  and  others  v.  McGregor,  Gow,  and  Company  and  others. 

We  are  presented  in  this  case  with  an  apparent  conflict  or  antinomy 
between  two  rights  that  are  equally  regarded  by  the  law — the  right  of  the 
plaintiffs  to  be  protected  in  the  legitimate  exercise  of  their  trade,  and  the  right 
of  the  defendants  to  carry  on  their  business  as  seems  best  to  them,  provided 
they  commit  no  wrong]  to  others.  The  plaintiffs  complain  that  the  defendants 
have  crossed  the  line  which  the  common  law  permits  ; and  inasmuch  as,  for 
the  purposes  of  the  present  case,  we  are  to  assume  some  possible  damage 
to  the  plaintiffs,  the  real  question  to  be  decided  is  whether,  on  such  an 
assumption,  the  defendants  in  the  conduct  of  their  commercial  affairs 
have  done  anything  that  is  unjustifiable  in  law.  The  defendants  are  a 
number  of  shipowners  who  formed  themselves  into  a league  or  conference 
for  the  purpose  of  ultimately  keeping  in  their  own  hands  the  control  of  the  tea 
carriage  from  certain  Chinese  ports,  and  for  the  purpose  of  driving  the  plaintiffs 
and  other  competitors  from  the  field.  In  order  to  succeed  in  this  object,  and  to 
discourage  the  plaintiffs’  vessels  from  resorting  to  those  ports,  the  defendants 
during  the  “ tea  harvest”  of  1885  combined  to  offer  to  the  local  shippers  very 
low  freights,  with  a view  of  generally  reducing  or  “ smashing  ” rates,  and  thus 
rendering  it  unprofitable  for  the  plaintiffs  to  send  their  ships  thither.  They 
offered,  moreover,  a rebate  of  5 per  cent,  to  all  local  shippers  and  agents  who 
would  deal  exclusively  with  vessels  belonging  to  the  conference,  and  any  agent 
who  broke  the  condition  was  to  forfeit  the  entire  rebate  on  all  shipments 
made  on  behalf  of  any  and  every  one  of  his  principals  during  the 
whole  year — a forfeiture  of  rebate  or  allowance  which  was  denominated 
as  “penal”  by  the  plaintiffs’  counsel.  It  must,  however,  be  taken  as 
established  that  the  rebate  was  one  which  the  defendants  need  never  have 
allowed  at  all  to  their  customers.  It  must  also  be  taken  that  the  defendants 
had  no  personal  ill-will  to  the  plaintiffs,  nor  any  desire  to  harm  them  except 
such  as  is  involved  in  the  wish  and  intention  to  discourage  by  such  measures 
the  plaintiffs  from  sending  rival  vessels  to  such  ports.  The  acts  of  which  the 
plaintiffs  particularly  complained  were  as  follows  : First,  a circular  of  May  10th, 
1885,  by  which  the  defendants  offered  to  the  local  shippers  and  their  agents  a 
benefit  by  way  of  rebate  if  they  would  not  deal  with  the  plaintiffs,  which  was 
to  be  lost  if  this  condition  was  not  fulfilled.  Secondly,  the  sending  of  special 
ships  to  Hankow  in  order  by  competition  to  deprive  the  plaintiffs’  vessels  of 
profitable  freight.  Thirdly,  the  offer  at  Hankow  of  freights  at  a level  which 
would  not  repay  a shipowner  for  his  adventure,  in  order  to  “ smash  ” freights 
and  frighten  the  plaintiffs  from  the  field.  Fourthly,  pressure  put  on  the 
defendants’  own  agents  to  induce  them  to  ship  only  by  the  defendants’  vessels, 
and  not  by  those  of  the  plaintiffs.  It  is  to  be  observed  with  regard  to  all 
these  acts  of  which  complaint  is  made  that  they  were  acts  that  in  themselves 
could  not  be  said  to  be  illegal  unless  made  so  by  the  object  with  which,  or  the 
combination  in  the  course  of  which,  they  were  done  ; and  that  in  reality  what 
is  complained  of  is  the  pursuing  of  trade  competition  to  a length  which  the 
plaintiffs  consider  oppressive  and  prejudicial  to  themselves.  We  were  invited 
by  the  plaintiffs’  counsel  to  accept  the  position  from  which  their  argument 
started — that  an  action  will  lie  if  a man  maliciously  and  wrongfully  conducts 
himself  so  as  to  injure  another  in  that  other’s  trade.  Obscurity  resides  in  the 
language  used  to  state  this  proposition.  The  terms  “ maliciously,”  “ wrong- 
fully,” and  “injure”  are  words  all  of  which  have  accurate  meanings,  well 
known  to  the  law,  but  which  also  have  a popular  and  less  precise  signification, 
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into  which  it  is  necessary  to  see  that  the  argument  does  not  imperceptibly  slide. 
An  intent  to  “ injure  ” in  strictness  means  more  than  an  intent  to  harm.  It 
connotes  an  intent  to  do  wrongful  harm.  “ Maliciously,”  in  like  manner,  means 
and  implies  an  intention  to  do  an  act  which  is  wrongful,  to  the  detriment  of 
another.  The  term  “wrongful”  imports  in  its  turn  the  infringement  of  some 
right.  The  ambiguous  proposition  to  which  we  were  invited  by  the  plaintiffs’ 
counsel  still,  therefore,  leaves  unsolved  the  question  of  what,  as  between  the 
plaintiffs  and  defendants,  are  the  rights  of  trade.  For  the  purpose  of  clearness, 
I desire,  as  far  as  possible,  to  avoid  terms  in  their  popular  use  so  slippery,  and 
to  translate  them  into  less  fallacious  language  wherever  possible. 

The  English  law,  which  in  its  earlier  stages  began  with  but  an  imperfect 
line  of  demarcation  between  torts  and  breaches  of  contract,  presents  us  with  no 
scientific  analysis  of  the  degree  to  which  the  intent  to  harm,  or,  in  the  language 
of  the  civil  law,  the  animus  vicino  nocendi,  may  enter  into  or  affect  the  concep- 
tion of  a personal  wrong ; see  Chasemore  v.  Bichards.  All  personal  wrong 
means  the  infringement  of  some  personal  right.  “ It  is  essential  to  an  action 
in  tort,”  say  the  Privy  Council  in  Eogers  v.  Eajendro  Dutt,  “ that  the  act  com- 
plained of  should  under  the  circumstances  be  legally  wrongful  as  regards  the 
party  complaining  ; that  is,  it  must  prejudicially  affect  him  in  some 
legal  right ; merely  that  it  will,  however  directly,  do  a man  harm  in 
his  interests,  is  not  enough.”  What,  then,  were  the  rights  of 

the  plaintiffs  as  traders  as  against  the  defendants  ? The  plaintiffs 
had  a right  to  be  protected  against  certain  kind  of  conduct ; and  we  have  to  con- 
sider what  conduct  would  pass  this  legal  line  or  boundary.  Now,  intentionally 
to  do  that  which  is  calculated  in  the  ordinary  course  of  events  to  damage,  and 
which  does,  in  fact,  damage  another  in  that  other  person’s  property  or  trade,  is 
actionable  if  done  without  just  cause  or  excuse.  Such  intentional  action  when 
done  without  just  cause  or  excuse  is  what  the  law  calls  a malicious  wrong  (see 
Bromage  v.  Prosser ; Capital  and  Counties  Banki;.  Henty,  per  Lord  Blackburn). 
The  acts  of  the  defendants  which  are  complained  of  here  were  intentional,  and 
were  also  calculated,  no  doubt,  to  do  the  plaintiffs  damage  in  their  trade.  But 
in  order  to  see  whether  they  were  wrongful  we  have  still  to  discuss  the  question 
whether  they  were  done  without  any  just  cause  or  excuse.  Such  just  cause  or 
excuse  the  defendants  on  their  side  assert  to  be  found  in  their  own  positive  right 
(subject  to  certain  limitations)  to  carry  on  their  own  trade  freely  in  the  mode  and 
manner  that  best  suits  them,  and  which  they  think  best  calculated  to  secure 
their  own  advantage. 

What,  then,  are  the  limitations  which  the  law  imposes  on  a trader  in  the 
conduct  of  his  business  as  between  himself  and  other  traders  ? There  seem  to 
be  no  burdens  or  restrictions  in  law  upon  a trader  which  arise  merely  from  the 
fact  that  he  is  a trader,  and  which  are  not  equally  laid  on  all  other  subjects  of 
the  Crown.  His  right  to  trade  freely  is  a right  which  the  law  recognises  and 
encourages,  but  it  is  one  which  places  him  at  no  special  disadvantage  as  com- 
pared with  others.  ' No  man,  whether  trader  or  not,  can,  however,  justify 
damaging  another  in  his  commercial  business  by  fraud  or  misrepresentation. 
Intimidation,  obstruction,  and  molestation  are  forbidden ; so  is  the  intentional 
procurement  of  a violation  of  individual  rights,  contractual  or  other,  assuming 
always  that  there  is  no  just  cause  for  it.  The  intentional  driving  away 
of  customers  by  show  of  violence:  Tarleton  v.  M'Gawley,  the  obstruction 
of  actors  on  the  stage  by  preconcerted  hissing  : Clifford  v.  Brandon, 

Gregory  v.  Brunswick ; the  disturbance  of  wild  fowl  in  decoys 
by  the  firing  of  guns  : Carrington  v.  Taylor  and  Keeble  v.  Hickeringill ; 

the  impeding  or  threatening  servants  or  workmen  : Garret  v.  Taylor ; the 
inducing  persons  under  personal  contracts  to  break  their  contracts  : Bowen  v . 
Hall ; Lumley  v.  Gye ; all  are  instances  of  such  forbidden  acts.  But  the 
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defendants  have  been  guilty  of  none  of  these  acts.  They  have  done  nothing 
more  against  the  plaintiffs  than  pursue  to  the  bitter  end  a war  of  competition 
waged  in  the  interest  of  their  own  trade.  To  the  argument  that  a competition 
so  pursued  ceasqs  to  have  a just  cause  or  excuse  when  there  is  ill-will  or  a personal 
intention  to  harm,  it  is  sufficient  to  reply  (as  I have  already  pointed  out)  that 
there  was  here  no  personal  intention  to  do  any  other  or  greater  harm  to  the 
plaintiffs  than  such  as  was  necessarily  involved  in  the  desire  to  attract  to  the 
defendants’  ships  the  entire  tea  freights  of  the  ports,  a portion  of  which 
would  otherwise  have  fallen  to  the  plaintiffs’  share.  I can  find  no 
authority  for  the  doctrine  that  such  a commercial  motive  deprives  of  “ just  cause 
or  excuse”  acts  done  in  the  course  of  trade  which  would  but  for  such  a motive 
be  justifiable.  So  to  hold  would  be  to  convert  into  an  illegal  motive  the  instinct 
of  self-advancement  and  self-protection,  which  is  the  very  incentive  to  all  trade. 
To  say  that  a man  is  to  trade  freely,  but  that  he  is  to  stop  short  at  any  act 
which  is  calculated  to  harm  other  tradesmen,  and  which  is  designed  to  attract 
business  to  his  own  shop,  would  be  a strange  and  impossible  counsel  of  per- 
fection. But  we  were  told  that  competition  ceases  to  be  the  lawful  exercise  of 
trade,  and  so  to  be  a lawful  excuse  for  what  will  harm  another,  if  carried  to  a 
length  which  is  not  fair  or  reasonable.  The  offering  of  reduced  rates  by  the 
defendants  in  the  present  case  is  said  to  have  been  “unfair.”  This  seems  to 
assume  that,  apart  from  fraud,  intimidation,  molestation,  or  obstruction,  of  some 
other  personal  right  in  rem  or  in  personam , there  is  some  natural  standard  of 
“fairness”  or  “reasonableness”  (to  be  determined  by  the  internal  consciousness 
of  judges  and  juries)  beyond  which  competition  ought  not  in  law  to  go.  There 
seems  to  be  no  authority,  and  I think,  with  submission,  that  there  is  no  sufficient 
reason  for  such  a proposition.  It  would  impose  a novel  fetter  upon  trade.  The 
defendants,  weare  told  by  the  plaintiffs’  counsel,  might  lawfully  lower  rates  provided 
they  did  not  lower  them  beyond  a “fair  freight,”  whatever  that  may  mean.  But 
where  is  it  established  that  there  is  any  such  restriction  upon  commerce  ? And 
what  is  to  be  the  definition  of  a “ fair  freight  ” ? It  is  said  that  it  ought  to  be  a 
normal  rate  of  freight,  such  as  is  reasonably  remunerative  to  the  shipowner. 
But  over  what  period  of  time  is  the  average  of  this  reasonable  remunerativeness 
to  be  calculated  ? All  commercial  men  with  capital  are  acquainted  with  the 
ordinary  expedient  of  sowing  one  year  a crop  of  apparently  unfruitful  prices,  in 
order,  by  driving  competition  away,  to  reap  a fuller  harvest  of  profit  in  the 
future  ; and  until  the  present  argument  at  the  bar  it  may  be  doubted  whether 
shipowners  or  merchants  were  ever  deemed  to  be  bound  by  law  to  conform  to 
some  imaginary  “ normal  ” standard  of  freights  or  prices,  or  that  Law  Courts 
had  a right  to  say  to  them  in  respect  of  their  competitive 
tariffs,  “Thus  far  shalt  thou  go  and  no  further.”  To  attempt  to 
limit  English  competition  in  this  way  would  probably  be  as  hopeless 
an  endeavour  as  the  experiment  of  King  Canute.  But  on  ordinary  principles  of 
law  no  such  fetter  on  freedom  of  trade  can  in  my  opinion  be  warranted.  A man 
is  bound  not  to  use  his  property  so  as  to  infringe  upon  another’s  right.  Sic 
uiere  tuo  ut  alienum  non  Icedas.  If  engaged  in  actions  which  may  involve 
danger  to  others,  he  ought,  speaking  generally,  to  take  reasonable  care  to  avoid 
endangering  them.  But  there  is  surely  no  doctrine  of  law  which  compels  him 
to  use  his  property  in  a way  that  judges  and  juries  may  consider  reasonable  : 
see  Chasemore  v.  Richards.  If  there  is  no  such  fetter  upon  the  use  of  property 
known  to  the  English  law,  why  should  there  be  any  such  a fetter  upon  trade  ? 

It  is  urged,  however,  on  the  part  of  the  plaintiffs,  that  even  if  the  acts 
complained  of  would  not  be  wrongful  had  they  been  committed  by  a single 
individual,  they  become  actionable  when  they  are  the  result  of  concerted  action 
among  several.  In  other  words,  the  plaintiffs,  it  is  contended,  have 
been  injured  by  an  illegal  conspiracy.  Of  the  general  proposition,  that 
certain  kinds  of  conduct  not  criminal  in  any  one  individual  may  become 
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criminal  if  done  by  combination  among  several,  there  can  be  no  doubt.  The 
distinction  is  based  on  sound  reason,  for  a combination  may  make  oppressive  or 
dangerous  that  which,  if  it  proceeded  only  from  a single  person,  would  be 
otherwise j and  the  very  fact  of  the  combination  may  show  that  the  object  is 
simply  to  do  harm,  and  not  to  exercise  one’s  own  just  rights.  In  the  application 
of  this  undoubted  principle  it  is  necessary  to  be  very  careful  not  to  press  the 
doctrine  of  illegal  conspiracy  beyond  that  which  is  necessary  for  the  protection 
of  individuals  or  of  the  public  ; and  it  may  be  observed  in  passing  that  as  a rule 
it  is  the  damage  wrongfully  done,  and  not  the  conspiracy,'  that  is  the  gist 
of  actions  on  the  case  for  conspiracy : see  Skinner  v.  Gunton,  Hutchins  v. 
Hutchins.  But  what  is  the  definition  of  an  illegal  combination  ? It  is  an  agreement 
by  one  or  more  to  do  an  unlawful  act,  or  to  do  a lawful  act  by  unlawful  means : 
O’Connell  v.  The  Queen  ; Beg.  v.  Parnell  ; and  the  question  to  be  solved 
is  whether  there  has  been  any  such  agreement  here.  Hava  the  defendants 
combined  to  do  an  unlawful  act  ? Have  they  combined  to  do  a lawful  act  by 
unlawful  means  ? A moment’s  consideration  will  be  sufficient  to  show  that 
this  new  inquiry  only  drives  us  back  to  the  circle  of  definitions  and  legal 
propositions  which  I have  already  traversed  in  the  previous  part  of  this  judg- 
ment. The  unlawful  act  agreed  to,  if  any,  between  the  defendants  must  have 
been  the  intentional  doing  of  some  act  to  the  detriment  of  the  plaintiffs’ 
business  without  just  cause  or  excuse.  Whether  there  was  any  such  justifi- 
cation or  excuse  for  the  defendants  is  the  old  question  over  again,  which,  so  far 
as  regards  an  individual  trader,  has  - been  already  solved.  The  only  differentia 
that  can  exist  must  arise,  if  at  all,  out  of  the  fact  that  the  acts  done  are  the 
joint  acts  of  several  capitalists,  and  not  of  one  capitalist  only.  The  next  point 
is  whether  the  means  adopted  were  unlawful.  The  means  adopted  were 
competition  carried  to  a bitter  end.  Whether  such  means  were  unlawful 
is  in  like  manner  nothing  but  the  old  discussion  which  I have  gone 
through,  and  which  is  now  revived  under  a second  head  of  inquiry,  except  so 
far  as  a combination  of  capitalists  differentiates  the  case  of  acts  jointly  done  by 
them  from  similar  acts  done  by  a single  man  of  capital.  But  I find  it 
impossible  myself  to  acquiese  in  the  view  that  the  English  law  places  any  such 
restriction  on  the  combination  of  capital  as  would  be  involved  in  the  recognition 
of  such  a distinction.  If  so,  one  rich  capitalist  may  innocently  carry 
competition  to  a length  which  would  become  unlawful  in  the  case  of  a syndicate 
with  a joint  capital  no  larger  than  his  own,  and  one  individual  merchant  may 
lawfully  do  that  which  a firm  or  a partnership  may  not.  What  limits,  on  such 
a theory,  would  be  imposed  by  law  on  the  competitive  action  of  a joint-stock 
company  limited,  is  a problem  which  might  well  puzzle  a casuist.  The  truth  is, 
that  the  combination  of  capital  for  purposes  of  trade  and  competition  is  a very 
different  thing  from  such  a combination  of  several  persons  against  one,  with  a 
view  to  harm  him,  as  falls  under  the  head  of  an  indictable  conspiracy.  There 
is  no  just  cause  or  excuse  in  the  latter  class  of  cases.  There  is  such  a just 
cause  or  excuse  in  the  former.  There  are  cases  in  which  the  very  fact  of 
a combination  is  evidence  of  a design  to  do  that  which  is  hurtful 
without  just  cause — is  evidence — to  use  a technical  expression — of  malice. 
But  it  is  perfectly  legitimate,  as  it  seems  to  me,  to  combine  capital  for  all  the 
mere  purposes  of  trade  for  which  capital  may,  apart  from  combination,  be 
legitimately  used  in  trade.  To  limit  combinations  of  capital,  when  used  for 
purposes  of  competition,  in  the  manner  proposed  by  the  argument  of  the 
plaintiffs,  would/  in  the  present  day,  be  impossible — would  be  only  another 
method  of  attempting  to  set  boundaries  to  the  tides.  Legal  puzzles  which 
might  well  distract  a theorist  may  easily  be  conceived  of  imaginary  ^ conflicts 
between  the  selfishness  of  a group  of  individuals  and  the  obvious  well- 
being of  other  members  of  the  community.  Would  it  be  an  indictable 
conspiracy  to  agree  to  drink  up  all  the  water  from  a common  spring  in 
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a time  of  drought ; to  buy  up  by  preconcerted  action  all  the  provisions  in  a 
market  or  district  in  times  of  scarcity  : see  Eex  v.  Waddington ; to 
combine  to  purchase  all  the  shares  of  a company  against  a coming  settling- 
day  ; or  to  agree  to  give  away  articles  of  trade  gratis  in  order  to  withdraw 
custom  from  a trader?  May  two  itinerant  match- vendors  combine^  to  sell 
matches  below  their  value  in  order  by  competition  to  drive  a third  match -vendor 
from  the  street?  In  cases  like  these,  where  the  elements  of  intimidation, 
molestation,  or  the  other  kinds  of  illegality  to  which  I have  alluded  are  not 
present,  the  question  must  be  decided  by  the  application  of  the  test  I have 
indicated.  Assume  that  what  is  done  is  intentional,  and  that  it  is  calculated  to 
do  harm  to  others.  Then  comes  the  question,  Was  it  done  with  or  without 
“ just  cause  or  excuse  ” ? If  it  was  bond-fide  done  in  the  use  of  a man’s  own 
property,  in  the  exercise  of  a man’s  own  trade,  such  legal  justification  would,  I 
think,  exist  not  the  less  because  what  was  done  might  seem  to  others  to  be 
selfish  or  unreasonable  : see  the  summing  up  of  Mr.  Justice  Erie,  and  the 
judgment  of  the  Queen’s  Bench  in  Reg.  v.  Rowlands.  But  such  legal  justification 
would  not  exist  when  the  act  was  merely  done  with  the  intention  of 
causing  temporal  harm,  without  reference  to  one’s  own  lawful  gain,  or 
the  lawful  enjoyment  of  one’s  own  rights.  The  good  sense  of  the 
tribunal  which  had  to  decide  would  have  to  analyse  the  circumstances 
and  to  discover  on  which  side  of  the  line  each  case  fell.  But  if  the  real  object 
were  to  enjoy  what  was  one’s  own,  or  to  acquire  for  one’s  self  some  advantage 
in  one’s  property  or  trade,  and  what  was  done  was  done  honestly,  peaceably, 
and  without  any  of  the  illegal  acts  above  referred  to,  it  could  not,  in  my 
opinion,  properly  be  said  that  it  was  done  without  just  cause  or  excuse.  One 
may  with  advantage  borrow  for  the  benefit  of  traders  what  was  said  by  Mr. 
Justice  Erie  in  Reg.  v.  Rowlands  of  workmen  and  of  masters:  “The  intention 
of  the  l^iw  is  at  present  to  allow  either  of  them  to  follow  the  dictates  of  their 
own  will,  with  respect  to  their  own  actions,  and  their  own  property ; and  either, 
I believe,  has  a right  to  study  to  promote  his  own  advantage,  or  to  combine 
with  others  to  promote  their  mutual  advantage.” 

Lastly,  we  are  asked  to  hold  the  defendants’  conference  or  association 
illegal,  as  being  in  restraint  of  trade.  The  term  “ illegal  ” here  is  a misleading 
one.  Contracts,  as  they  are  called,  in  restraint  of  trade,  are  not,  in  my  opinion, 
illegal  in  any  sense,  except  that  the  law  will  not  enforce  them.  It  does  not 
prohibit  the  making  of  such  contracts ; it  merely  declines,  after  they  have  been 
made,  to  recognise  their  validity.  The  law  considers  the  disadvantage  so 
imposed  upon  the  contract  a sufficient  shelter  to  the  public.  The  language  of 
Mr.  Justice  Crompton  in  Hilton  v.  Eckersley  is,  I think,  not  to  be  supported.  No 
action  at  common  law  will  lie  or  ever  has  lain  against  any  individual  or  individuals 
for  entering  into  a contract  merely  because  it  is  in  restraint  of  trade.  Lord  Eldon’s 
equity  decision  in  Cousins  v.  Smith  is  not  very  intelligible,  even  if  it  be  not 
open  to  the  somewhat  personal  criticism  passed  on  it  by  Lord  Campbell  in  his 
Lives  of  the  Chancellors.  If  indeed  it  could  be  plainly  proved  that  the  mere 
formation  of  “conferences,”  “trusts,”  or  “associations,”  such  as  these  were 
always  necessarily  injurious  to  the  public — a view  which  involves,  perhaps,  the 
disputable  assumption  that,  in  a country  of  free  trade,  and  one  which  is  not 
under  the  iron  regime  of  statutory  monopolies,  such  confederations  can  ever  be 
really  successful — and  if  the  evil  of  them  were  not  sufficiently  dealt  with  by  the 
common  law  rule,  which  held  such  agreements  to  be  void  as  distinct  from 
holding  them  to  be  criminal,  there  might  be  some  reason  for  thinking  that  the 
common  law  ought  to  discover  within  its  arsenal  of  sound  common-sense 
principles  some  further  remedy  commensurate  with  the  mischief.  Neither  of 
these''  assumptions  are,  to  my  mind,  at  all  evident,  nor  is  it  the  province  of 
judges  to  mould  and  stretch  the  law  of  conspiracy  in  order  to  keep  pace  with  the 
calculations  of  political  economy.  If  peaceable  and  honest  combinations  of 
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capital  for  purposes  of  trade  competition  are  to  be  struck  at,  it  must  I think,  be 
by  legislation,  for  I do  not  see  that  they  are  under  the  ban  of  the  common  law. 

In  the  result,  I agree  with  Lord  Chief  Justice  Coleridge,  and  differ,  with 
regret,  from  the  Master  of  the  Eolls.  The  substance  of  my  view  is  this,  that 
competition,  however  severe  and  egotistical,  if  unattended  by  circumstances  of 
dishonesty,  intimidation,  molestation,  or  such  illegalities  as  I have  above 
referred  to,  gives  rise  to  no  cause  of  action  at  common  law.  I myself  should 
deem  it  to  be  a misfortune  if  we  were  to  attempt  to  prescribe  to  the  business 
world  how  honest  and  peaceable  trade  was  to  be  carried  on  in  a case  where  no 
such  illegal  elements  as  I have  mentioned  exist,  or  were  to  adopt  some  standard 
of  judicial  “ reasonableness,”  or  of  “normal”  prices,  or  “fair  freights,”  to 
which  commercial  adventurers,  otherwise  innocent,  were  bound  to  conform. 

In  my  opinion,  accordingly,  this  appeal  ought  to  be  dismissed  with  costs. 

(Beprinted  from  the  Law  Begorts.) 
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IN  THE  HOUSE  OF  LORDS,  December  10,  12,  10,  and  17,  1895;  March 
28,  26,  29,  and  30,  April  1 and  2,  June  3,  and  December  14, 1897. 

(Before  the  Lord  Chancellor  (Halsbury),  Lords  Watson,  Ashbourne,  Herschell, 

Macnaghten,  Morris,  Shand,  Davey,  and  James  of  Hereford.)  Allen  v. 

Flood  and  another.  On  appeal  from  the  Court  of  Appeal  in  England. 

This  was  an  appeal  from  a judgment  of  the  Court  of  Appeal  (Lord  Esher, 
Master  of  the  Rolls,  Lopes  and  Rigby,  Lords  Justices),  reported  in  73  L.  T. 
Rep.  161 ; (1895)  2 Q.  B.  21,  refusing  an  application  for  a new  trial  in  an  action 
tried  before  Mr.  Justice  Kennedy,  in  which  the  respondents  were  plaintiffs  and 
the  appellant  defendant,  on  the  ground  of  misdirection  ; and  also  affirming  th® 
judgment  of  the  learned  judge  upon  further  consideration. 

The  judgment  of  Mr.  Justice  Kennedy  is  reported  in  72  L.  T.  Rep.  589. 

The  following  statement  of  the  facts  is  taken  from  the  opinion  of 
Mr.  Justice  Hawkins  : — 

The  plaintiffs,  Flood  and  Taylor,  were  shipwrights,  who  for  several  years 
previous  to  the  month  of  April,  1894,  had  been,  and  then  were,  pursuing  their 
calling  in  the  port  of  London,  each  having  served  an  apprenticeship  to  that 
calling  with  the  Glengall  Iron  Company,  under  the  superintendence  of  Mr. 
Edmonds,  the  foreman  of  the  company’s  works  at  their  Regent  Dock.  As 
apprentices  they  were  taught,  as  part  of  the  calling  of  shipwrights,  to  do  both 
wood  and  iron  work  to  all  kinds  of  ships — wooden,  composite,  and  iron.  In  the 
northern  ports  of  England  the  wood  and  iron  work  is  almost  universally  done 
by  separate  sets  of  men ; the  same  practice  prevails  in  some  of  the  London 
docks,  among  them  the  Glengall  Company’s  Regent  Dock,  where  ships  of  all 
kinds  are  docked  and  repaired.  There  are,  however,  other  of  those  docks,  among 
them  Mills  and  Knight’s  Nelson  Dock  at  Rotherhithe,  in  which  both  wood  and  iron 
work  are  usually  done  by  the  same  shipwrights.  There  the  plaintiffs  sometimes 
found  employment.  At  the  Glengall  Regent  Dock  they  were  also  frequently 
employed,  but  there,  from  first  to  last,  they  worked  at  woodwork  only,  and  they 
were  so  working  on  the  morning  of  the  13th  April,  1894,  on  the  Sam  Weller , 
then  in  dock  for  repairs.  They  had  been  taken  on  “for  the  job”  of  such  repairs 
on  the  12th  April,  and  were  at  work  with  22  other  shipwrights  similarly 
occupied,  a body  of  ironworkers  commonly  called  “ boilermakers  ” being 
exclusively  engaged  for  the  iron  work.  The  terms  upon  which  both  the  plaintiffs 
and  the  boilermakers  were  employed  were  the  usual  and  customary  terms  of 
such  employment — viz.,  they  were  hired  and  engaged  for  the  job,  and  were 
entitled  to  come  back  day  by  day  until  it  was  finished,  or  until  they  were  dis- 
charged by  their  employers,  in  the  event  of  the  work  slackening  (when,  of 
course,  less  hands  would  be  required),  or  for  other  just  cause,  e.g.,  disobedience 
or  misconduct.  This  contract  was  an  existing  contract  on  the  13th  April.  It 
was  taken  for  granted  by  both  parties  that  it  could  legally,  in  the  absence  of  one 
of  such  events,  be  capriciously  terminated  at  the  mere  will  of  the  employer  ; but 
the  defendant  himself  stated  that  there  was  no  corresponding  option  in  the  men 
to  leave  their  work  at  their  mere  pleasure.  “ The  men,”  said  Allen  “ must  not 
do  so  without  tangible  reasons.”  The  job  on  the  Sam  Weller  lasted,  in  fact, 
about  a fortnight,  and  there  was  every  reason  to  suppose  the  plaintiffs 
would,  but  for  the  interference  of  the  defendant,  have  been  continued 
upon  it  until  it  was  finished.  They  were  very  good  shipwrights  of 
excellent  character,  and  had  always  behaved  themselves,  and  done  theii 
work  properly  and  satisfactorily.  They  were  members  of  the  Shipwrights’ 
Provident  Union,  a union  consisting  of  a comparatively  small  number  of  men, 
and  confined  to  shipwrights  of  the  port  of  London.  The  defendant  was  by  trad® 
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a boilermaker,  and  at  the  time  in  question  was  residing  in  the  East  India  Eoad, 
London.  He  was  a member  and  the  London  delegate  of  a very  powerful  society 
called  “ The  Independent  Society  of  Boilermakers  and  Iron  and  Steel  Ship- 
builders,” consisting  of  about  40,000  members.  He  was  not  employed  on  the 
Glengall  Company’s  works.  About  100  of  these  boilermakers,  members  of  this 
society,  were,  in  April,  1894,  employed  by  the  Glengall  Company  on  iron  work 
exclusively,  great  numbers  of  them  at  the  Begent  Dock  on  the  Sam  Weller,  the 
rest  at  the  company’s  wet  docks  and  other  places.  There  had  been  no  collision 
between  plaintiffs  or  their  colleagues  on  the  job  and  the  iron  workers,  or  any  of 
them.  But  it  was  a fact  that,  for  a period  of  four  months,  terminating  on  the 
11th  April,  the  two  plaintiffs  had  been  working  at  the  Nelson  Dock  of  Mills  and 
Knight,  and  that  fact  became  known  to  a man  named  Elliott,  a member  of  the 
Boilermakers’  Society,  and  one  of  those  working  in  iron  work  on  the  Sam  Weller. 
On  the  morning  of  the  13th  April,  the  defendant,  at  the  request  of  Elliott,  came 
to  see  him  at  the  Begent  Dock,  and  had  some  conversation  with  him  respecting 
the  plaintiffs.  He  afterwards  had  an  interview  with  Mr.  Halkett,  the  managing 
director  of  the  Glengall  Company,  in  his  office.  The  defendant  commenced 
the  interview  by  saying  that  he  had  received  word  by  some  of  the 
boilermakers  working  in  the  company’s  yard  that  they  wanted  to  see  him,  and 
that  he  had  had  an  interview  with  them,  and  they  told  him  that  the  company 
had  two  shipwrights  engaged  in  their  employment  who  were  known  to  have 
done  iron  work  before  in  Mills  and  Knight’s  yard;  and  that,  unless  those  two 
men  were  discharged  from  their  employment  that  day,  all  the  boilermakers 
belonging  to  the  society  would  on  that  day  leave  off  work.  Mr.  Halkett  said 
that  it  was  very  hard  to  be  interfered  with,  and  that  the  men  were  not  doing 
iron  work  in  the  company’s  yard.  The  defendant  thereupon  said:  “We  are 
doing  our  best  to  put  an  end  to  the  practice  of  doing  iron  work  by  shipwrights,” 
adding  that  it  was  not  from  any  ill-feeling  against  the  employers,  nor  against 
any  men  in  particular,  but  that  they  had  made  up  their  minds  that,  wherever  it 
was  known  that  any  shipwrights  had  been  engaged  doing  iron  work,  the 
boilermakers  would  cease  work  on  the  same  ship  on  the  same  employment, 
“ and  that  they  would  be  withdrawn  from  every  ship  or  every  job  upon  which 
they  were  engaged.”  With  regard  to  Elood  and  Taylor,  he  said  that  these 
men  were  known,  and  wherever  they  were  employed  the  same  action 
would  be  taken  there  as  in  that  place.  “ You  have  no . option ; if  you 
continue  to  engage  these  men,  our  men  will  leave,”  or  “ will  be  called 
out.”  There  was  some  uncertainty  whether  the  last  few  words  were  the 
precise  words  used;  but  he  used  the  words  “our  men,”  referring  to  the 
members  of  the  Boilermakers’  Society.  Mr.  Edmonds  was  present  in 
Mr.  Halkett’s  office  during  the  greater  part  of  this  interview.  This  was  his 
account  of  it : “ Mr.  Halkett  sent  for  me,  and  when  he  got  to  the  room  he 

said,  ‘ Mr.  Allen  has  come  here,  and  says  that  if  those  two  men,  Flood  and 

Taylor,  are  not  discharged,  all  the  iron  men  will  knock  off  work  or  be  called 
out’  (I  will  not  be  sure  which  term  he  used).  I asked  Mr.  Allen  the  reason 

why.  He  said,  because  those  two  men  had  been  working  at  Mills  and 

Knight’s  on  iron  work.  I told  him  I thought  it  was  very  arbitrary  on  his  part 
to  do  anything  like  that ; I thought  it  was  not  right  that  Mills  and  Knight’s 
sins  should  be  visited  upon  us,  for  the  reason  that  we  were  not  employing 
the  shipwrights  on  iron  work,  and  never  had  done  so,  at  the  Glengall.  He 
said  that  the  men  would  be  called  out  from  any  yard  they  went  to.”  In 
consequence  of  that  interview,  Mr.  Halkett,  in  Allen’s  presence,  then  and 
there  gave  instructions  that  they  were  to  be  discharged,  and  not  employed  any 
more  until  the  thing  was  settled,  and  told  Mr.  Edmonds  if  he,  when  engaging 
men,  knew  of  any  shipwrights  having  been  working  on  iron  work  elsewhere,  for 
the  sake  of  peace  and  quietness  for  themselves,  he  was  not  to  employ  them. 
On  that  same  day  Flood  and  Taylor  were  discharged,  and  were  not  again 
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employed  by  the  Glengall  Company,  except  for  three  hours  in  merely  docking 
a ship  at  another  dock  on  the  following  day. 

December  10,  12,  16,  and  17,  1895. — The  case  came  on  for  argument 
before  the  Lord  Chancellor  (Halsbury),  Lords  Watson,  Herschell,  Macnaghten, 
Morris,  Shand,  and  Davey. 

December  14,  1897. — Their  lordships  gave  judgment  as  follows  : — 

The  Lord  Chancellor  (Halsbury)  : My  lords,  in  this  case  the  plaintiffs 
sued  the  defendants  for  having  maliciously  and  wrongfully,  and  with  intent  to 
injure  the  plaintiffs,  intimidated  and  coerced  their  employers  to  break  contracts 
and  not  to  enter  into  contracts  with  them,  whereby  the  plaintiffs  suffered  damage. 
[His  lordship  went  through  the  facts  and  evidence,  and  continued  as  follows  :] 
The  first  objection  made  to  the  plaintiffs’  right  to  recover  for  the  loss  which  they 
undoubtedly  suffered  is  that  no  right  of  the  plaintiffs  was  infringed,  and  that  the 
right  contended  for  on  their  behalf  is  not  a right  recognised  by  law,  or  at  all 
events  only  such  a right  that  everyone  else  is  entitled  to  deprive  them  of  it  if 
they  stop  short  of  physical  violence  or  obstruction.  I think  the  right  to  employ 
their  labour  as  they  will  is  a right  both  recognised  by  the  law  and  sufficiently 
guarded  by  its  provisions  to  make  any  undue  interference  with  that  right  an 
actionable  wrong.  Very  early  authorities  in  the  law  have  recognised  the  right, 
and  in  my  view  no  authority  can  be  found  which  questions  or  qualifies  it.  The 
schoolmaster  who  complained  that  his  scholars  were  being  assaulted  and  brought 
an  action ; the  quarry-owner  who  complained  that  his  servants  were  being 
menaced  and  molested,  were  both  held  to  have  a right  of  action.  And  it 
appears  to  me  that  the  importance  of  those  cases,  and  the  principle  estab- 
lished by  them,  have  not  been  sufficiently  considered.  It  is  said  that 
threats  of  violence  or  of  actual  violence  were  unlawful  means  ; the  lawful- 
ness of  the  means  I will  discuss  hereafter.  But  the  point  on  which 
these  cases  are  important  is  the  existence  of  the  right.  It  was  not  the  school- 
master who  was  assaulted,  it  was  not  the  quarry-owner  who  was  assaulted  or 
threatened ; but,  nevertheless,  the  schoolmaster  was  held  entitled  to  bring  an 
action  in  respect  of  the  loss  of  scholars  attending  his  school,  and  the  quarry- 
owner  in  respect  of  the  loss  of  workmen  to  his  quarry.  They  were  third 
persons  ; no  violence  or  threats  were  applied  to  them,  and  the  cause  of  action, 
which  they  had  a right  to  insist  on,  was  the  indirect  effect  upon  themselves  of 
violence  and  threats  applied  to  others.  In  my  view  these  are  binding  authorities 
to  show  that  the  preliminary  question,  namely,  whether  there  was  any  right  of 
the  plaintiffs  to  pursue  their  calling  unmolested,  must  be  answered  in  the 
affirmative.  The  question  of  what  is  the  right  invaded  would  seem  to  be 
reasonably  answered,  and  the  universality  of  the  right  to  all  Her  Majesty’s 
subjects  seems  to  be  no  argument  against  its  existence.  It  is,  indeed,  part  of 
that  freedom  from  restraint,  that  liberty  of  action,  which,  in  my  view,  may  be 
found  to  be  running  through  the  principles  of  our  law.  As  I have  said,  I will 
deal  separately  both  with  the  remedy  for  the  infringement  of  that  right,  if  it  has 
been  infringed,  and  with  the  means  by  which  it  is  alleged  to  have  been 
infringed.  Upon  this  part  of  the  case  I wish  to  quote  and  make  my  own  the 
language  of  Baron  Bramwell,  in  Beg.  v.  Druitt  and  others  (10  Cox  C.  C.  592,  at 
p.  600) : “ When  the  law  gave,  or  rather  acknowledged,  a right,  it  provided  a 
punishment  or  remedy  for  the  violation  of  that  right.  That  was  a cardinal  rule 
and  an  obvious  one.  The  old  expression  that  * there  was  no  wrong  without  a 
remedy  might  also  be  interpreted  to  mean  that  there  was  also  no  right  without  a 
remedy.  Sometimes  the  remedy  was  by  a criminal  proceeding,  sometimes  by  a civil 
action,  sometimes  by  both.  Having  made  those  general  remarks  he  would 
make  another,  which  was  also  familiar  to  all  Englishmen,  namely,  that  there 
was  no  right  in  this  country  under  our  laws  so  sacred  as  the  right  of  personal 
liberty.  No  right  of  property  or  capital,  about  which  there  had  been  so  much 
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declamation,  was  so  sacred  or  so  carefully  guarded  by  the  law  of  this  land  as 
that  of  personal  liberty.  They  were  quite  aware  of  the  pains  taken  by  the 
common  law,  by  the  writ  as  it  was  called  of  habeas  corpus , and  supplemented 
by  statute,  to  secure  to  every  man  his  personal  freedom — that  he  should  not  be 
put  in  prison  without  lawful  cause,  and  that  if  he  was,  he  should  be  brought 
before  a competent  magistrate  within  a given  time,  and  be  set  at  liberty  or 
undergo  punishment.  But  that  liberty  was  not  liberty  of  the  body  only.  It 
was  also  a liberty  of  the  mind  and  will ; and  the  liberty  of  a man’s  mind  and 
will,  to  say  how  he  should  bestow  himself  and  his  means,  his  talents  and  his 
industry,  was  as  much  a subject  of  the  law’s  protection  as  was  that  of  his  body. 
Generally  speaking,  the  way  in  which  people  had  endeavoured  to  control  the 
operation  of  the  minds  of  men  was  by  putting  restraints  on  their  bodies,  and, 
therefore,  we  had  not  so  many  instances  in  which  the  liberty  of  the  mind  was 
vindicated  as  was  that  of  the  body.  Still,  if  any  set  of  men  agreed  among 
themselves  to  coerce  that  liberty  of  mind  and  thought  by  compulsion  and  restraint, 
they  would  be  guilty  of  a criminal  offence,  namely,  that  of  conspiring  against 
the  liberty  of  mind  and  freedom  of  will  of  those  towards  whom  they 
so  conducted  themselves.  He  was  referring  to  coercion  or  compulsion — some- 
thing that  was  unpleasant  and  annoying  to  the  mind  operated  upon,  and  he  laid  it 
down  as  clear  and  undoubted  law  that,  if  two  or  more  persons  agreed  that  they 
would  by  such  means  co-operate  together  against  that  liberty,  they  would  be 
guilty  of  an  indictable  offence.”  It  is  said,  indeed,  that  an  action  for  the 
infringement  of  such  a right  is  a novelty  ; but  I do  not  concur  that  it  is,  or  that 
if  it  were  it  would  be  a sufficient  argument.  The  whole  history  of  the  action 
upon  the  case  from  the  13  Edw.  1,  c.  34,  downwards,  affirms  the  principle  that 
where  cases  fall  under  the  same  right  and  require  a like  remedy  new  precedents 
should  be  created.  So,  in  Pasley  v.  Freeman  (3  T.  B.  63),  per  Mr.  Justice  Ashurst : 
“ Another  argument  which  has  been  made  use  of  is  that  this  is  a new  case,  and 
that  there  is  no  precedent  for  such  an  action.  Where  cases  are  new  in  their 
principle,  there  I admit  that  it  is  necessary  to  have  recourse  to  legislative  inter- 
position in  order  to  remedy  the  grievance ; but  where  the  case  is  only  new  in 
the  instance,  and  the  only  question  is  upon  the  application  of  a principle 
recognised  in  the  law  of  such  new  case,  it  will  be  just  as  competent  to  courts  of 
justice  to  apply  the  principle  in  any  case  that  may  arise  two  centuries  hence  as 
it  was  two  centuries  ago.  If  it  were  not  so,  we  ought  to  blot  out  of  our  law 
books  one-fourth  part  of  the  cases  that  are  to  be  found  in  them.”  It  is  said  that 
the  company  were  acting  within  their  legal  rights  in  discharging  the  plaintiffs. 
So  they  were,  but  does  that  affect  the  question  of  the  responsibility  of  the 
person  who  caused  them  so  to  act  by  the  means  he  used?  The  question 
must  be  whether  what  was  done  in  fact,  and  what  did  in  fact, 
procure  the  dismissal  of  the  plaintiff,  was  an  actionable  wrong  or  not.  I 
have  never  heard  that  a man  who  was  dismissed  from  his  service  by  reason  of 
some  slander  could  not  maintain  an  action  against  the  slanderer  because  the 
master  had  a legal  right  to  discharge  him.  In  treating  this  question  I can 
desire  no  more  apt  exposition  of  the  law  than  what  is  contained  in  Lord  Justice 
Bowen’s  admirably-reasoned  judgment  in  the  Mogul  case  in  the  Court  of  Appeal : 
“ Intimidation,  obstruction,  and  molestation  are  forbidden  ; so  is  the  intentional 
procurement  of  a violation  of  individual  rights,  contractual  or  other,  assuming 
always  that  there  is  no  just  cause  for  it.  The  intentional  driving  away  of 
customers  by  show  of  violence  (Tarleton  v.  M‘Gawley,  Peake,  N.  P.  C.,  270)  ; 
the  obstruction  of  actors  on  the  stage  by  preconcerted  hissing  (Clifford  v. 
Brandoi\  2 Camp.  358  ; Gregory  v.  Brunswick,  6 Man.  and  Gr.  205) ; the 
disturbance  of  wildfowl  in  decoys  by  the  firing  of  guns  (Carrington  v.  Taylor, 
11  East  571 ; and  Keeble  v.  Hickeringill,  11  East,  574,  n.) ; the  impeding  or 
threatening  servant  or  workmen  (Garrett  v.  Taylor,  Cro.  Jac.  567);  the  inducing 
persons  under  personal  contracts  to  break  their  contracts  (Bowen  v.  Hall,  44 
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L.  T.  Eep.  75  ; 6 Q.  B.  Div.  333  ; Lumley  v.  Gye,  2 B.  and  B.  216),  are  all 
instances  of  such  forbidden  acts.”  It  will  be  observed  that,  in  what  Lord  Justice 
Bowen  says,  intimidation,  obstruction,  or  molestation,  or  intentional  procurement 
of  a violation  of  individual  rights,  contractual  or  other  (always  assuming  that 
there  is  no  just  cause  for  it),  are  each  of  them,  where  damage  has  been  caused, 
actionable  wrongs.  And  so  Sir  William  Erie,  in  a passage  quoted  by  Lord  Esher, 
Master  of  the  Bolls,  points  out  : [His  lordship  cited  the  passage  quoted 

by  Mr.  Justice  Hawkins,  on  pp.  720-1,  sup.]  The  Lord  Justice  was  too 
keen  a reasoner  not  to  observe  that  the  words  “ without  just  cause  or 
excuse,”  which  he  had  used,  required  exposition  to  render  his  reasoning 
complete,  and  accordingly  he  explains  in  another  part  of  his  judgment 
what  his  view  was  of  malice.  His  lordship  thus  describes  the  state  of 
mind  which  in  his  view  would  negative  just  cause  or  excuse  : Mogul 
Steamship  Company  v.  McGregor,  Gow,  and  Company  (61  L.  T.  Eep.  820  ; 23 

Q.  B.  Div.  598) “ Now,  intentionally  to  do  that  which  is  calculated 

in  the  ordinary  course  of  events  to  damage,  and  which  does,  in  fact,  damage 
another  in  that  other  person’s  property  or  trade,  is  actionable  if  done  without 
just  cause  or  excuse.  Such  intentional  action  when  done  without  just  cause  or 
excuse  is  what  the  law  calls  a malicious  wrong  ; see  Bromage  v.  Prosser  (4  B 
and  C 247)  ; Capital  and  Counties  Bank  v.  Henty,  per  Lord  Blackburn  (47  L.  T. 
Eep.  662  ; 7 App.  Cas.  741).”  I must  for  my  own  part  disclaim  the  idea  that 
you  can  get  rid  of  observations  such  as  these  in  the  learned  judge’s  judgment  by 
saying  that  they  are  obiter.  Now,  it  will  be  observed  that  Lord  Justice  Bowen 
points  out  that  not  only  contractual  rights  are  comprehended  within  his  view,  but 
other  rights,  such  as  the  right  to  carry  on  the  business  of  an  actor  and  the  like. 
In  the  same  case,  on  appeal  to  this  House,  it  appears  to  me  that  the  principle 
upon  which  that  decision  was  arrived  at  is  an  important  one  as  excluding  what 
is  here  suggested  to  be  lawful  I myself  asked  in  that  case  : “ What 
legal  right  is  interfered  with  V What  coercion  of  the  mind  or  will  of 
the  person  is  affected  ? All  are  free  to  trade  upon  what  terms  they  will,  and 
nothing  has  been  done,  except  in  rival  trading,  which  can  be  supposed  to  inter- 
fere with  the  appellants’  interests.”  Lord  Watson  pointed  out  that  the 
withdrawal  of  agency  at  first  appeared  to  him  to  be  a matter  attended  with 
difficulty,  but  that  on  consideration  he  was  satisfied  that  it  could  not  be  regarded 
as  an  illegal  act.  “ In  the  first  place,  it  was  impossible  that  any  honest  man 
could  impartially  discharge  his  duty  of  finding  freights  to  parties  who  occupied 
the  hostile  position  of  the  appellants  and  respondents,  and,  in  the  second  place, 
the  respondents  gave  the  agents  the  option  of  continuing  to  act  for  one  or  other 
of  them  in  circumstances  which  placed  the  appellants  at  no  disadvantage.”  And 
he  added : “ That  it  had  not  been  proved  and  not  been  suggested  that  the 
respondents  used  either*  misrepresentation  or  compulsion  for  the  purpose  of 
obtaining  the  object  of  their  combination.”  And  Lord  Bramwell  begins  his 
judgment  by  saying  that  the  plaintiffs  in  that  case  “ did  not  complain  of  any 
trespass,  violence,  fraud,  or  breach  of  contract,  nor  of  any  direct  tort  or 
violation  of  any  right  of  the  plaintiffs,  like  the  case  of  firing  to  frighten  birds 
from  a decoy;  nor  of  any  act  the  ultimate  object  of  which  was  to  injure  the 
plaintiffs,  having  its  origin  in  malice  or  ill-will  to  them.”  Lord  Morris  expressed 
his  intention  to  adopt  entirely  the  principles  laid  down  by  Lord  Justice  Bowen, 
and  Lord  Macnaghten  adopted  Lord  Bram well’s  judgment.  Lord  Field  justifies  his 
opinion,  which  he  says  may  be  supported  upon  the  principles  laid  down  in  Keeble 
v.  Hickeringill  (11  East,  574,  n.),  as  to  which  I shall  have  a word  to  say  hereafter. 
But  he  goes  on  to  say  that  “ everything  that  was  done  by  the  respondents  was 
done  in  the  exercise  of  their  right  to  carry  on  their  own  trade,  and  was  bona  fide  so 
done.  There  was  not  only  no  malice  or  indirect  object  in  fact,  but  the 
existence  of  the  right  to  exercise  a lawful  employment,  in  the  pursuance  of 
which  the  respondents  acted,  negatives  the  presumption  of  malice  which  arises 
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when  the  proposed  infliction  of  loss  and  injury  upon  another  cannot  be  attributed 
to  any  legitimate  cause,  and  is  therefore  presumably  due  to  nothing  but 
its  obvious  object  of  harm.”  And  Lord  Hannen  says  : “ That  he  considered 
that  a different  case  would  have  arisen  if  the  evidence  had  shown  th&t  the  object 
of  the  defendants  was  a malicious  one — namely,  to  injure  the  plaintiff,  whether 
they,  the  defendants,  should  be  benefited  or  not.”  And  he  concludes  his 
judgment  by  saying  : “ That  it  appears  to  him  that  in  that  case  there  was 
nothing  indicating  an  intention  to  injure  the  plaintiffs,  except  in  so  far  as  such 
injury  would  be  the  result  of  the  defendants  obtaining  for  themselves  the  benefits 
of  the  carrying  trade,  by  giving  better  terms  to  customers,  than  their  rivals,  the 
plaintiffs,  were  willing  to  offer.”  I have  been  careful  to  call  .attention  to  the 
opinions  of  the  noble  and  learned  lords,  not  only  because  I think  that  a use  has 
been  made  of  the  decision  in  that  case  which  is  not  justified  by  anything  in  the 
opinions  delivered  ; but  rather  because  I think  that  upon  the  principles  I have 
indicated  before  these  opinions  form  a very  considerable  body  of  authority,  that 
if  the  elements  which  each  noble  lord  in  turn  pointed  out  did 
not  exist  in  that  case  had  in  fact  existed,  the  decision  would 
have  been  the  other  way.  I do  not  think  that  the  case  of 
Eeeble  v.  Hickeringill  stands  alone,  though  if  it  did,  considering  who  decided 
it,  and  that  certainly  in  later  years  it  has  been  much  quoted  and  commented 
on,  and  never,  until  now,  so  far  as  I am  aware,  criticised  or  questioned,  I should 
be  quite  content  to  rely  upon  the  authority  of  so  profound  a lawyer  as  Lord  Holt, 
and  such  an  expositor  as  he  was  of  the  spirit  of  freedom  which  runs  through  the 
English  law,  but  it  will  be  also  observed  that  in  this  House,  Lords  Bramwell 
and  Field,  and  in  the  Court  of  Appeal  Lord  Justice  Bowen,  assume  it  to  be 
good  law.  It  is  interesting  to  observe  that  that  case  has  been  recognised  and 
acted  upon  in  the  American  courts,  where  these  questions  of  capital  and  labour 
have  not  infrequently  arisen.  In  Walker  v.  Cronin  (107  Mass.  555)  it  was  held 
that  an  action  of  tort  would  lie  upon  a count  alleging  that  the  plaintiff  was  a 
manufacturer  of  shoes,  and  for  the  prosecution  of  his  business  it  was  necessary 
for  him  to  employ  many  shoemakers ; that  the  defendant,  well  knowing  this, 
did  unlawfully,  and  without  justifiable  cause,  molest  him  in-  carrying  on  the 
said  business  with  the  unlawful  purpose  of  preventing  him  from  carrying  it  on, 
and  wilfully  induced  many  shoemakers  who  were  in  his  employment,  and  others 
who  were  about  to  enter  into  it,  to  abandon  it  without  his  consent  and  against 
his  will,  and  that  thereby  he  lost  their  services  and  the  profits,  etc.,  to  be 
derived  therefrom,  and  was  put  to  expense,  etc.  The  second  count  alleges 
contracts  between  the  plaintiff  and  the  shoemakers  to  make  stock 
into  shoes,  and  that  the  defendant  “ well  knowing  this,  with  the 
unlawful  purpose  of  preventing  him  (the  plaintiff)  from  carrying 
on  his  business,  induced  them  to  return  the  stock  unfinished  to 
the  factory,  and  to  neglect  »and  refuse  to  make  it  into  shoes  as  they  had  agreed 
to  do.”  The  third  count  alleges  the  defendant  enticed  and  procured  a shoe- 
maker in  the  plaintiffs’  service  and  employment  who  had  agreed  to  make  three 
cases  of  shoes  to  leave  the  plaintiffs’  service  and  employment.  There  was  a 
demurrer  to  the  declaration,  and  this  demurrer  was  allowed  in  the  Superior 
Court,  whereupon  the  plaintiff  appealed.  Mr.  Justice  Wells,  after  citing  Com.  Big. 
Action  on  the  Case  A.,  “in  all  cases  where  a man  has  a temporal  loss  or 
damage  by  the  wrong  of  another,  he  may  have  an  action  on  the  case  to  be 
repaired  in  damages,”  goes  on  to  review  in  order  Keeble  v.  Hickeringill  (11 
East.,  574,  n.) ; Tarleton  v.  M'Gawley  (Peake,  270);  Green  v,  Button  (2 
0.  M.  & R.  707) ; Gunter  v.  Aston  (4  J.  B.  Moore,  12) ; Hart  v.  Aldridge  (1 
Oowp.  54)  ; Shepherd  v.  Wakeman  (1  Sid.  79) ; Winsmore-y.  Greenback  (Willes, 
577)  ; and  Lumley  v.  Gye  (2  Ell.  & Bl.  216).  He  overruled  the  demurrer,  and, 
holding  that  the  declaration  sufficiently  alleged  (1)  intentional  and  wilful  acts ; 
(2)  calculated  to  cause  damage  to  the  plaintiff  in  his  lawful  business ; (3)  done 
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with  the  unlawful  purpose  to  cause  such  damage  and  loss  without  right  or 
justifiable  cause  on  the  part  of  the  defendant  (which  constitutes  malice) ; and  (4) 
actual  damage  and  loss  resulting,  held  that  each  of  the  three  counts  disclosed  a 
good  cause  of  action.  “ This  decision,”  continues  the  learned  judge, 
“does  not  apply  to  a case  of  interference  by  way  of  friendly"  advice, 
honestly  given,  nor  is  it  in  denial  of  the  right  to  free  expression  of 
opinion.  We  have  no  occasion  now  to  consider  what  would  constitute 
justifiable  cause.”  Benton  v.  Pratt  (2  Wend.  385)  and  Bice  v.  Manley 
(C.  A.,  State  of  New  York,  21  Sichels,  82  (66  N.  Y.)  were  both  cases  where 
the  defendant  through  false  words  caused  a third  person  who  had  entered  into 
contracts  of  sale  (in  the  first-named  case  of  cheese,  in  the  second  of  hogs)  void 
by  the  Statute  of  Frauds,  to  break  such  contracts.  An  action  was  held  to  lie  in 
each  case.  In  Bixby  v.  Dunlap  (22  Amer.  475)  it  was  held  that  exemplary 
damages  could  be  recovered  from  a defendant  who  knowingly  procured  a servant 
to  leave  a master  whom  she  had  contracted  to  serve  without  ever  being  actually 
In  his  employment.  Lumley  v.  Gye  is  here  taken  as  having  laid  down  thedaw 
on  this  subject.  In  Angle  v.  Chicago,  etc.,  Company  (44  Davis  Sup.  Ct. 
U.  S.  1 ; 151  U.  S.  Bep.  1)  it  was  alleged  that  the  United  States  had  granted 
lands  in  the  State  of  Wisconsin  in  aid  of  the  construction  of  railways.  The 
State  of  Wisconsin  had  granted  a portion  of  these  lands  to  the  defendant 
company  for  the  purpose  of  constructing  a particular  railway.  It  had  also 
granted  other  lands  to  another  company — the  Portage  Company — to  construct 
another  and  somewhat  competing  railway.  This  latter  railway  was  to  be 
completed  within  a certain  time.  This  could  not  be  done,  and  the  State  of 
Wisconsin  enlarged  the  time  for  completion.  The  Portage  Company  then 
employed  the  plaintiff  to  complete  the  line,  and  he  was  actively  prosecuting 
the  work  when  the  defendant  company,  conspiring  with  certain  officials  of 
the  Portage  Company,  induced  the  State  of  Wisconsin  to  revoke  the 
concession  to  the  Portage  Company,  whereby  the  plaintiff  lost  his  employment. 
He  accordingly  brought  his  action.  The  court  held,  following  Lumley  v. 
Gye  and  Bowen  v.  Hall,  that  the  defendant  company  were  liable  to  the 
plaintiff.  I now  revert  to  that  part  of  the  case  which  I admit  has  to  be  carefully 
considered — whether  in  what  the  defendant  did  in  order  to  procure  the  dismissal 
of  the  plaintiffs  he  came  within  any  of  the  rules  which  have  been  laid  down  in 
the  cases  quoted.  Now,  to  my  mind,  he  was  guilty  of  intimidation  and  coercion 
by  that  intimidation — though  in  using  that  phrase,  “ of  intimidation,”  I am  not 
using  it  in  the  technical  sense  which  the  statutes  upon  the  subject  have  been 
construed  to  mean.  I will  explain  in  what  sense  I do  understand  the  words,  but 
in  passing  I must  deprecate  the  language  which  has  been  used  to 
minimise  the  effect  o£  what  Allen  said.  I observe  it  is  described  as 
“ inconvenience.”  That  is  not  how  it  is  described  by  the  witness.  Edmonds, 
the  foreman  of  the  Glengall  Company,  thus  described  what  would 
have  been  the  effect  upon  the  business  of  the  firm.  He  said:  “ They  were 
rather  busy  just  then  with  boilermakers;  that  they  employed  three  times  as 
many  boilermakers  as  shipwrights  ; and  if  the  boilermakers  had  knocked  off 
work  or  struck,  it  would  have  stopped  the  business  of  the  company  altogether — 
entirely — at  that  time,  and  that  it  was  a very  serious  matter  to  the  firm,  and 
that  the  discharge  of  the  men  was  in  order  to  prevent  their  having  to  stop  the 
business.”  It  seems  to  me  very  obvious  to  ask  whether  the  threat  to  do  that 
which  would  have  such  an  effect  as  the  witness  described  is  a coercion  of  the 
will  or  not.  The  men  were  good  workmen  and  of  good  character;  they  were 
working,  even  according  to  Allen’s  own  view,  at  their  own  trade 
as  shipwrights,  but  they  had  worked  upon  a former  occasion  for  a different 
employer  upon  an  iron  ship.  I think  that  the  dissatisfaction  among  the 
boilermakers  at  these  two  men  being  employed  has  been  greatly  exaggerated. 
[His  lordship  discussed  the  evidence  on  this  point,  and  continued  :]  And  now 
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it  is  important  to  call  attention  to  the  exact  question  which  was  left  to  the  jury. 
Mr.  Justice  Kennedy  said:  “ The  question  that  I want  you  to  answer  is  that,  if 
you  find  he  induced  the  Glengall  Iron  Company  by  the  threat  which  is  suggested 
by  the  plaintiffs  of  calling  out  all  the  men  on  strike  ” (observe  the  phrase  used,  “the 
threat  suggested  by  the  plaintiffs  of  calling  out  all  the  men  on  strike,”  and  that 
that  induced  the  Glengall  Iron  Company  to  discharge  the  plaintiffs,  arid  yet  it  is 
said  Allen’s  threat  had  nothing  to  do  with  the  discharge  of  the  plaintiffs),  “ and 
he  continued  in  that  course  of  conduct  if  there  was  any  attempt  to  employ  them 
again,  did  he  do  that  with  the  malicious  intention  which  I have  endeavoured  to 
explain — that  is  merely,  not  for  the  purpose  of  forwarding  that  which  he  believed 
to  be  his  interest  as  a delegate  of  his  union  in  the  fair  consideration  of  that 
interest,  but  for  the  purpose  of  injuring  these  plaintiffs  and  preventing  them 
doing  that  which  they  were  each  of  them  entitled  to  do.”  It  appears  to  me 
that  that  is  a direction  of  which  the  defendants  cannot  complain,  since  it  puts 
what  is  to  my  mind  an  alternative  more  favourable  to  them.  In  my  view  his 
belief  that  what  he  was  doing  was  for  his  interest  as  a delegate  of  his  union. 
would  not  justify  the  doing  of  what  he  did  do.  It  is  alleged,  and  to  my  mind 
and  to  the  mind  of  the  jury  proved,  that  the  employers  were  compelled,  under 
pressure  of  the  threats  that  he  used,  to  discharge  the  plaintiffs.  I have  not  used 
the  word  “ intimidated,”  because  I observe  the  learned  judge  says  there 
was  no  intimidation  in  a legal  sense.  If  what  was  meant  by  that  was  that  there 
was  no  threat  of  violence  to  person  or  property,  it  is  true,  but  the  word  “ intimi- 
dation ” is  not  always  to  be  construed  as  it  has  been  construed  under  6 Geo.  4, 
c.  129.  The  construction  of  it  in  that  statute  flowed  from  the  other  words  with 
which  the  word  “ intimidate  ” is  associated ; and  if,  instead  of  the  word 
“ intimidate,”  that  which  was  held  out  as  the  inducement  to  dismiss  the 
plaintiffs  was  that  such  a stoppage  of  the  works  should  be  occasioned  as  that 
the  business  of  the  company  would  seriously  suffer,  I should  think  that  would 
be  a thing  which  would  be  likely  to  produce  fear  of  the  consequences  of 
the  company  retaining  them  in  their  employment,  and  a company  which 
abstained  from  doing  so  by  reason  of  that  fear  would  justly  be  described  as 
intimidated.  But  the  objection  made  by  the  defendants  appears  to  be  that  the 
word  “ malicious  ” adds  nothing  ; that  if  the  thing  was  lawful  it  was  lawful 
absolutely ; if  it  was  not  lawful  it  was  unlawful — the  addition  of 
the  word  “ malicious  ” can  make  no  difference.  The  fallacy  appears  to  me  to 
reside  in  the  assumption  that  everything  must  be  absolutely  lawful  or  absolutely 
unlawful.  There  are  many  things  which  may  become  lawful  or  unlawful 
according  to  circumstances.  In  a decision  of  this  House  (Corporation  of  Brad- 
ford v.  Pickles,  73  L.  T.  Bep.  353  [1895]  ; A.  C.  587)  it  has  undoubtedly  been 
held  that,  whatever  a man’s  motives  may  be,,  he  may  dig  into  his 
own  land  and  divert  subterranean  water  which,  but  for  his  so  treating 
his  own  land,  might  have  reached  his  neighbour’s  land.  But  that  is  because 
the  neighbour  had  no  right  to  the  flow  of  the  subterranean  water  in 
that  direction,  and  he  had  an  absolute  right  to  do  what  he  would  with  his  own 
property.  But  what  analogy  has  such  a case  with  the  intentional  infliction  of 
injury  upon  another  person’s  property,  reputation,  or  lawful  occupation?  To 
dig  into  one’s  own  land  under  the  circumstances  stated  requires  no  cause  or  excuse. 
He  may  act  from  mere  caprice,  but  his  right  on  his  own  land  is  absolute,  so  long 
as  he  does  not  interfere  with  the  rights  of  others.  But,  referring  to  Lord 
Justice  Bowen’s  observation,  which  to  my  mind  is  exactly  accurate,  “ in  order 
to  justify  the  intentional  doing  of  that  which  is  calculated  in  the  ordinary  course 
of  events  to  damage,  and  which  does  in  fact  damage,  another  in  that  person’s 
property  or  trade,”  you  must  have  some  just  cause  or  excuse.  Now,  the  word 
“malicious”,  appears  to  me  to  negative  just  cause  or  excuse,  and,  without 
attempting  an  exhaustive  exposition  of  the  word  itself,  it  appears  to  me  that,  if  I 
apply  the  language  of  Lord  Justice  Bowen,  it  is  enough  to  show  that  this  was 
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within  the  meaning  of  law  “malicious.”  If  the  representative  of  the  men  had  in 
good  faith  and  without  indirect  motive  pointed  out  the  inconvenience  that  might 
result  from  having  two  sets  of  men  working  together  on  the  same  ship  whose 
views  upon  the  particular  question  were  so  diverse  that  it  would  be  inexpedient 
to  bring  them  together,  no  one  could  have  complained ; but  if  his  object 
was  to  punish  the  men  belonging  to  another  union  because  on  some 
former  occasion  they  had  worked  on  an  iron  ship,  it  seems  to  me 
that  the  difference  of  motive  may  make  the  whole  difference  between  the 
lawfulness  or  unlawfulness  of  that  which  he  did.  I see  that  it  is  suggested 
by  one  of  your  lordships  that  the  action  for  jnalicious  prosecution  is  supposed  to 
be  an  exception.  I am  not  quite  certain  that  I understand  what  is  the  proposi- 
tion to  which  it  is  an  exception.  If  it  means  that  there  is  no  other  form  of 
procedure  known  to  the  law  wherein  malice  may  make  the  distinction  between  a 
lawful  and  an  unlawful  act,  I am  unable  to  agree;  Maliciously  procuring  a 
person  to  be  made  a bankrupt,  maliciously  and  without  reasonable  or  probable 
cause  presenting  a petition  to  wind  up  a company,  or  maliciously  procuring  an 
arrest,  are  equally  cases  wherein  the  state  of  mind  of  the  person  procuring  the 
. arrest  may  affect  the  question  of  the  lawfulness  or  unlawfulness  of  the  act  done. 
Again,  in  slander  or  libel  the  right  to  preserve  one’s  character  or  business  from 
attack  appears  to  me  quite  as  vague  and  general  a right  as  it  is  suggested  is  the 
right  to  pursue  one’s  occupation  unmolested  ; and  it  cannot  be  denied  that  in 
both  these  cases  the  lawfulness  or  unlawfulness  of  what  is  said  or  written  may 
depend  upon  the  absence  or  presence  of  malice.  Doubtless  there  are  cases  in 
which  the  mere  presence  of  malice  in  an  act  done  will  not  necessarily  give  a 
right  of  action,  since  no  damage  may  result ; and  in  this  case,  however  malicious 
Allen’s  intervention  may  have  been,  if  the  employers  had  defied  Allen’s  threats, 
instead  of  yielding  to  them,  the  plaintiffs  could  not  have  succeeded  in 
an  action,  because  they  would  not  have  been  injured : (see  Quartz 
Hill  Company  v.  Byre,  49  L.  T.  Rep.  249;  11  Q.  B.  Div.  674;  Gibbs 
v.  Pike,  9 M.  & W.  351  ; Jennings  v.  Florence,  2 C.  B.  N.  S.  467). 
On  the  same  principle  an  action  will  not  lie ' against  a sheriff  for  a false 
return  to  a writ  of  execution  if  the  plaintiff  has  not  suffered  actual  damage  in 
consequence  of  the  false  return  : (see  Wylie  v.  Birch,  4 Q.  B.  566).  I turn  now 
to  the  course  of  the  trial,  which  is  important  in  more  ways  than  one.  It  is 
manifest  that  both  the  form  of  the  statement  of  claim  and  the  evidence  directed 
at  the  trial  were  intended  to  raise  the  question  of  the  right  of  the  Boilermakers’ 
Union  to  use  what  I will  call  their  union  for  combined  action  against  the 
individual  plaintiffs  who  belonged  to  another  union.  The  plaintiffs  apparently 
proceeded  upon  the  assumption  that  what  was  represented  to  them  as  having 
been  said  by  Allen  was  said  in  his  character  of  delegate  of  and  speaking  with 
the  authority  of  the  Boilermakers’  Union,  and  accordingly  the  general  secretary 
of  this  Trade  Union  and  the  chairman  at  the  time  of  these  transactions  were 
both  joined  as  defendants.  Had  they  adopted  or  had  been  proved  to  authorise 
the  course  taken  by  Allen,  a question  would  have  arisen  whether  or  not  they 
were  all  three  parties  to  a conspiracy.  Whether  that  charge  could  have  been 
maintained  against  them  or  not,  I at  present  desire  to  say  nothing.  Such  a 
question  may  arise  again,  and  I wish  to  keep  myself  free  to  consider  that 
question  when  it  arises.  But  the  chairman  and  the  secretary  of  the  union 
absolutely  disclaimed  any  general  or  specific  authority  on  the  part  of  Allen  either 
to  threaten  the  employers  or  to  withdraw  the  men.  As  to  specific  authority  the 
chairman  proved  that  he  had  never  heard  of  the  dispute  until  he  was  served 
with  the  writ  in  the  action.  He  says  in  terms  that  he  never  gave  any 
authority  to  Allen  to  threaten  employers  to  withdraw  men  from  the 
work,  and  to  do  any  such  thing  he  regarded  as  a very  serious  matter  for  any 
delegate  to  take  upon  himself ; and,  so  far  was  he  from  adopting  what  Allen  is 
sworn  to  have  said,  namely,  that  the  union  would  hunt  the  two  men  out  of  every 
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employment  where  they  are  known  to  be  because  they  had  once  worked  on  an 
iron  ship,  he  emphatically  denies  the  right  of  his  union  to  do  anything  of  the 
sort;  he  says,  in  terms,  “providing  that  the  shipwright  after  being  at  the  iron 
work  started  in  some  other  place,  for  instance,  then  I would  say  we  have  no 
right  whatever  to  interfere  with  him  unless  he  were  then  beginning  iron  work 
again.  If  he  started  at  woodwork  we  would  not  interfere  with  him  in  any  other 
place.”  The  learned  counsel  then  puts  a question  to  him  (I  think  somewhat 
undbr  a misapprehension  as  to  what  the  judge  meant  by  a question  which  he 
put),  “You  say  that  may  depend  on  circumstances  ? ” And  his  answer  is,  “I 
do  not  say  they  would  in  that  instance,  because  in  no  instance  have  I ever  known 
men  interfering  with  him  when  he  went  to  some  other  works  and  started  his 
own  particular  work.”  I think  it  only  just  to  the  Boilermakers'  Union  to  point 
out  how  emphatically  and  distinctly  their  authorised  officers  (chairman  and 
general  secretary)  disclaimed  any  such  practice  or  principle  as  that  which  Allen 
is  sworn  to  have  attributed  to  them,  and  accordingly  no  imputation  or  liability 
could  properly  be  attributed  to  the  Boilermakers’  Union  or  their  authorised 
officers;  but  does  that  relieve  Allen  from  the  consequences  of  what  he  did?  If 
concerted  collective  action  to  enforce,  by  ruining  the  men’s  employment,  the 
will  of  a large  number  of  men  upon  a minority  whether  the  minority 
consists  of  a small  or  of  a large  number,  be  a cause  of  action  where  the  actual 
damage  is  produced,  it  would  seem  to  be  a very  singular  result  that  the  action 
of  an  individual  who  falsely  assumes  the  character  of  representing  a large  body, 
uses  the  name  of  that  large  body  to  give  force  and  support  to  the  threat  which 
he  utters,  and  so  produces  the  injury  to  the  individual,  or  to  the  minority, 
could  shield  himself  from  responsibility  by  proving  that  the  body  whose  power 
and  influence  he  had  falsely  invoked  as  his  supporters  had  given  him  no 
authority  for  his  threats  ; so  that,  if  they  in  truth  authorised  him,  he  and  they 
might  all  have  been  responsible,  while  the  false  statement  that  he  made,  though 
acting  upon  the  employer  by  the  same  pressure  because  it  was  believed  and 
producing  the  same  mischief  to  the  person  against  whom  it  was  directed,  could 
establish  no  cause  of  action  against  himself  because  it  was  false.  I now  come 
to  the  question  raised  upon  the  pleadings  that  the  falsehood  of  Allen’s  allegations 
is  not  set  out.  I venture  to  think  that  this  objection  is  foupded  upon  an  erroneous 
assumption  that  the  action  must  be  brought  for  false  representations,  and  that 
accordingly  the  false  representations  must  be  set  out  in  the  statement  of  claim. 
I think  this  is  an  erroneous  assumption ; that  the  action  is  what  it  is ; that  the 
defendant  maliciously  and  wrongfully  and  with  intent  to  injure  the  plaintiffs 
intimidated  and  coerced  the  Glengall  Iron  Company  not  to  enter  into  contracts 
with  the  plaintiffs,  whereby  the  plaintiffs  have  suffered  damage.  The  objection 
may  be  treated  as  one  of  form  or  as  one  of  substance ; treating  it  as  one  of  form 
only,  I do  not  think  that  it  ever  was  necesssary  in  the  pleadings  where  an  unlawful 
procuring  something  to  be  done  was  the  cause  of  action,  to  set  out  the  means 
by  which  that  something  was  procured.  “ It  is  not  necessary,”  says  Lord  Chief 
Justice  Willes,  in  Winsmore  v.  Greenbank  ( ubisuy .),  “ to  set  forth  all  the  facts 
to  show  how  a thing  which  is  charged  to  be  unlawfully  done  has  been  done ; that 
would  make  the  pleadings  intolerable,  and  would  increase  the  length  and  expense 
unnecessarily,  and  even  in  an  indictment  for  conspiracy  it  is  not  necessary  to  state 
the  means  employed  : ” (see  Bex  v.  Sterling,  1 Levinz,  125;  Bex  v.  Kinnersley 
and  another,  1 Strange,  193  ; see  also  Sydserff  v.  The  Queen,  11  Q.B.,  245).  So 
also  upon  an  indictment  under  37  Geo.  3,  c.  70,  the  preamble  of  which  states 
that,  “ Whereas  divers  wicked  and  evil-disposed  persons,  by  the  publication  of 
written  or  printed  papers,  and  by  malicious  and  advised  speaking,  have  of  late 
industriously  endeavoured  to  seduce  persons  serving  in  His  Majesty’s  forces  by 
sea  or  land  from  their  duty  and  allegiance  to  His  Majesty,  and  to  incite  them  to 
mutiny  and  disobedience,”  it  was  enacted  “ that  any  person  who  shall  mali- 
ciously and  advisedly  endeavour  to  seduce  any  person  or  persons  serving  in  His 
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Majesty’s  forces,  by  sea  or  land,  from  his  or  their  duty  and  allegiance  to  His 
Majesty,  or  to  incite  or  stir  up  any  such  person  or  persons  to  commit  an  act  of 
mutiny,  etc.,  should  be  guilty  of  felony.  It  was  held  that  it  was  unnecessary  in 
the  indictment  to  do  more  than  charge  the  defendants  with  having  endeavoured 
to  seduce  persons  from  their  allegiance  without  setting  forth  any  of 
the  words  or  writings  by  which  that  endeavour  was  made  : (Rex  v. 

Fuller,  1 B.  and  P.  180).  If  treating  it  as  matter  of  substance,  the 
objection  would  be  that  without  giving  notice  to  the  defendant  and  with- 
out any  such  specified  objection  being  submitted  to  the  jury,  it  was  being 
imputed  to  him  that  he  had  said  what  was  false,  it  is  almost  impossible  to 
suggest  that  here  there  could  be  any  such  objection  of  substance.  What  he 
said  and  did  by  way  of  inducement,  threat  or  coercion,  was  in  truth  the  whole 
question  in  the  case.  He  gave  evidence  denying  what  was  imputed  to  him,  and 
so  far  from  setting  up  the  right  on  behalf  of  his  union  to  exercise  their  right  of 
withdrawing  their  men  if  the  demand  for  the  discharge  of  the  two  plaintiffs  were 
not  complied  with,  he  absolutely  denied  that  he  had  ever  done  so  ; and  the 
proper  authorities  of  his  union,  as  I have  pointed  out  already,  negatived  any 
authority  to  make  such  representations  as  the  other  witnesses  proved  that  he 
did  make,  or  that  they  had  been  parties  or  would  consent  to  be  parties  to  the 
most  offensive  of  his  threats,  namely,  the  hunting  down  of  the  two  shipwrights 
because  they  had  once  worked  upon  iron  ships.  This  question  was  before  the 
jury,  and  the  jury  could  not  have  answered  the  question  as  they  did  if  they  had 
not  disbelieved  Allen’s  statement.  It  seems  to  me,  therefore,  that  neither  in 
substance  nor  in  form  can  any  objection  be  made  to  the  topic  (for  it  is  but  the 
topic  and  not  the  substance  of  the  cause  of  action)  that  he  was  guilty  of  false 
representations  as  fortifying  the  threats  that  he  was  making.  It  can  scarcely 
be  contended  that  because  he  had  not  that  authority  behind  him  which  he  repre- 
sented, because  he  was  not  truly  representing  either  the  wishes  or  the  commands  of 
his  union,  that  could  furnish  him  with  any  excuse.  As  well  might  it  be  contended 
that  the  highwayman  was  not  responsible  for  the  coercion  he  exercised  towards 
his  victim  if  he  put  a pistol  to  his  head,  because  it  should  afterwards  turn  out 
that  the  pistol  was  unloaded.  I regret  that  I am  compelled  io  differ  so  widely 
with  some  of  your  lordships,  but  my  difference  is  founded  on  the  belief  that  in 
denying  this  plaintiff  a remedy  we  are  departing  from  the  principles  which  have 
hitherto  guided  our  courts  in  the  preservation  of  individual  liberty  to  all.  I am 
encouraged,  however,  by  the  consideration  that  the  adverse  views  appear  to  me 
to  overrule  the  views  of  most  distinguished  judges,  going  back  now  for  certainly 
200  years,  and  that  up  to  the  period  when  this  case  reached  your  lordships’  House, 
there  was  an  unanimous  consensus  of  opinion ; and  that  of  eight  judges  who 
have  given  us  the  benefit  of  their  opinion,  six  have  concurred  in  the  judgments 
which  your  lordships  are  now  asked  to  overrule. 

Lord  Watson  : My  lords,  this  appeal  in  which  the  litigants  are  members 
of  two  rival  associations  of  working  men,  registered  under  the  Trade  Unions 
Act  of  1871,  raises  some  important  questions,  upon  which  there  appears  to  he 
room  for  considerable  difference  of  opinion.  [His  lordship  went  through  the 
facts  and  continued  as  follows  :]  The  appellant  contends  that  judgment  ought 
to  be  entered  in  his  favour,  inasmuch  as  the  findings  of  the  jury,  when  rightly 
interpreted,  do  not  disclose  any  cause  of  action  against  him,  and,  alternatively, 
that  these  findings  being  against  the  weight  of  evidence,  the  case  ought  to  be 
sent  back  for  a new  trial.  I have  not  found  it  necessary  to  consider  the  second 
of  these  propositions,  having  arrived  at  the  conclusion  that  the  first  of  them  is 
well  founded.  The  substance  of  the  verdict  may  be  resolved  into  three  findings  : 
first,  that  the  Glengall  Iron  Company  discharged  the  respondents  from  their 
employment,  and  did  not  re-engage  them  ; secondly,  that  the  company  were 
induced  to  do  so  by  the  appellant  ; and,  thirdly,  that  the  appellant  maliciously 
induced  the  action  of  the  companv.  There  is  no  expression  in  the  verdict 
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which  can  be  held,  either  directly  or  by  implication,  to  impeach  the  legality  of 
the  company’s  conduct  in  discharging  the  respondents.  The  mere  fact  of  an 
employer  discharging  or  refusing  to  engage  a workman  does  not  imply  or  even 
suggest  the  absence  of  his  legal  right  to  do  either,  as  he  may  choose.  It  is  true 
that  the  company  is  not  a party  to  this  suit  ; but  it  is  also  obvious  that  the 
character  of  the  act  induced,  whether  legal  or  illegal,  may  have  a bearing  upon 
the  liability  in  law  of  the  person  who  procured  it.  The  whole  pith  of  .the  verdict, 
in  so  far  as  it  directly  concerns  the  appellant,  is  contained  in  the  word 
“ maliciously,”  a word  which  is  susceptible  of  many  different  meanings.  The 
expression  “ maliciously  induce,”  as  it  occurs  upon  the  face  of  the  verdict,  is 
ambiguous  ; it  is  capable  of  signifying  that  the  appellant  knowingly  induced  an 
act  which  of  itself  constituted  a civil  wrong,  or  it  may  simply  mean  that  the 
appellant  procured,  with  intent  to  injure  the  respondents,  an  act  which,  apart 
from  motive,  would  not  have  amounted  to  a civil  wrong,  and  it  is,  in  my  opinion, 
material  to  ascertain  in  which  of  these  senses  it  was  used  by  the  jury.  Although 
the  rule  may  be  otherwise  with  regard  to  crimes,  the  law  of  England  does  not,  accord- 
ing to  my  apprehension,  take  into  account  motive  as  constituting  an  element  of 
civil  wrong.  Any  invasion  of  the  civil  rights  of  another  person  is  in  itself  a 
legal  wrong,  carrying  with  it  liability  to  repair  its  necessary  and  natural  conse- 
quences, in  so  far  as  these  are  injurious  to  the  person  whose  right  is  infringed, 
whether  the  motive  which  prompted  it  be  good,  bad,  or  indifferent.  But  the 
existence  of  a bad  motive,  in  the  case  of  an  act  which  is  not  in  itself  illegal, 
will  not  convert  that  act  into  a civil  wrong,  for  which  reparation  is  due.  A 
wrongful  act,  done  knowingly,  and  with  a view  to  its  injurious  consequences, 
may,  in  the  sense  of  law,  be  malicious  ; but  such  malice  derives  its  essential 
character  from  the  circumstance  that  the  act  done  constitutes  a violation  of  the 
law.  There  is  a class  of  cases  which  have  sometimes  been  referred  to  as 
evidencing  that  a bad  motive  may  be  an  element  in  the  composition  of  civil 
wrong  ; but  in  these  cases  the  wrong  must  have  its  root  in  an  act  which  the 
law  generally  regards  as  illegal,  but  excuses  its  perpetration  in  certain  excep- 
tional circumstances,  from  considerations  of  public  policy.  These  are  well 
known  as  cases  of  privilege,  in  which  the  protection  which  the  law  gives  to  an 
individual  who  is  within  the  scope  of  these  considerations  consists  in  this,  that 
he  may  with  immunity  commit  an  act  which  is  a legal  wrong,  and  but  for  his 
privilege  would  afford  a good  cause  of  action  against  him  ; all  that  is  required 
in  order  to  raise  the  privilege  and  entitle  him  to  protection  being  that  he 
shall-  act  honestly  in  the  discharge  of  some  duty  which  the  law 
recognises,  and  shall  not  be  prompted  by  a desire  to  injure  the  person 
who  is  affected  by  his  act.  Accordingly,  in  a suit  brought  by  that 
person,  it  is  necessary  for  him  to  prove  an  intent  to  injure  in  order  to 
destroy  the  privilege  of  the  defendant.  But  none  of  these  cases  tend  to 
establish  that  an  act  which  does  not  amount  to  a legal  wrong,  and  therefore 
needs  no  protection,  can  have  privilege  attached  to  it,  and  still  less  that  an  act  in 
itself  lawful  is  converted  into  a legal  wrong  if  it  was  done  from  a bad  motive. 
Lord  Justice  Bowen,  in  the  case  of  Mogul  Steamship  Company  v.  McGregor 
(61  L.  T.  Rep.  820  ; 23  Q.  B.  Div.  598),  laid  it  down  that,  in  order  to  constitute 
legal  malice,  the  act  done  must,  apart  from  bad  motive,  amount  to  a violation  of 
law.  The  learned  judge,  with  his  accustomed  accuracy  and  felicity,  said  : “ We 
were  invited  by  the  plaintiffs’  counsel  to  accept  the  position  from  which  their 
argument  started,  that  an  action  will  lie  if  a man  maliciously  and  wrongfully 
conducts  himself  so  as  to  injure  another  in  that  other’s  trade.  Obscurity 
resides  in  the  language  used  to  state  this  proposition.  The  terms  ‘ maliciously,’ 
‘ wrongfully,’  and  ‘ injure  ’ are  words  which  have  accurate  meanings  well 
known  to  the  law,  but  also  have  a popular  and  less  precise  signification,  into 
which  it  is  necessary  to  see  that  the  argument  does  not  imperceptibly  slide.  An 
intent  to  ‘ injure  ’ in  strictness  means  more  than  an  intent  to  harm.  It 


connotes  an  attempt  to  do  wrongful  harm.  ‘ Maliciously,’  in  like  manner, 
means  and  implies  an  intention  to  do  an  act  which  is  wrongful  to  the  detriment 
of  another.  The  term  ‘ wrongful  ’ imports  in  its  terms  the  infringement  of  some 
right.”  The  words  which  I have  quoted  are  in  substantial  agreement  with  the 
language  used  by  Mr.  Justice  Bayley  in  Bromage  v.  Prosser  (4  B.  & C.  247), 
to  the  effect  that,  “ malice  in  common  acceptation  means  ill-will  against 
a person,  but  in  its  legal  sense  it  means  a wrongful  act  done  intentionally 
without  just  cause  or  excuse.”  According  to  the  learned  judge,  in  order 
to  constitute  legal  malice,  the  act  done  must  be  wrongful,  which  plainly 
means  an  illegal  act  subjecting  the  doer  to  responsibility  for  its  consequences, 
and  the  intentional  doing  of  that  wrongful  act  will  make  it  a malicious  wrong  in 
the  sense  of  law.  Whilst  it  is  true  that  no  act  in  itself  lawful  requires  an  excuse, 
it  is  equally  true  that  some  acts  in  themselves  illegal  admit  of  a legal  excuse, 
and  it  is  to  these  that  Mr.  Justice  Bayley  obviously  refers.  The  root  of  the 
principle  is  that,  in  any  legal  question,  malice  depends  not  upon  evil  motive  which 
influenced  the  mind  of  the  actor,  but  upon  the  illegal  character  of  the  act  which 
he  contemplated  and  committed.  In  my  opinion,  it  is  alike  consistent  with 
reason  and  common  sense  that  when  the  act  done  is,  apart  from  the  feelings 
which  prompted  it,  legal,  the  civil  law  ought  to  take  no  cognisance  of  its  motive. 
It  does  not  appear  to  me  to  admit  of  doubt  that  the  jury,  in  finding  the  action  of 
the  company  to  have  been  maliciously  induced  by  the  appellant,  simply  meant 
to  affirm  that  the  appellant  was  influenced  by  a bad  motive,  namely,  an  inten- 
tion to  injure  the  respondents  in  their  trade  or  calling  of  shipwrights.  At  the 
trial  the  case  for  the  plaintiffs  was  conducted,  and  was  submitted  to  the  jury  by 
the  learned  judge  who  presided,  upon  the  lines  laid  down  by  Lord  Esher, 
Master  of  the  Rolls,  and  Lord  Justices  Lopes  and  Smith  in  Temperton  v.  Russell 
(69  L.  T.  Rep.  78  ; (1893)  1 Q.  B.  715).  When  the  present  case  was  before 
the  Appeal  Court  the  same  doctrine  was  repeated  by  the  Master  of  the 
Rolls  and  Lord  Justice  Lopes,  and  was  expounded  at  great  length  by  Lord 
Esher.  Lord  Justice  Rigby  deferred  to,  but  did  not  express  his  concurrence 
in,  the  authority  of  Temperton  v.  Russell,  which  he  accepted  as  binding 
upon  him.  In  that  state  of  the  law  as  expounded  in  the  Appeal  Court,  it  is 
not  surprising  to  find  that  Mr.  Justice  Kennedy,  while  he  did  not  suggest  to  the 
jury  that  the  action  of  the  appellant,  apart  from  its  motive,  constituted  a legal 
wrong,  directed  them  to  consider  whether  the  appellant  acted  “ maliciously,”  and 
explained  that  by  that  word  he  meant  “ with  the  intention  and  for  the  purpose 
of  doing  an  injury  ” to  the  plaintiffs  in  their  business.  I do  not  dispute  that 
the  law  laid  down  in  this  case  by  the  presiding  judge,  and  upheld  by  the 
Court  of  Appeal,  would  justify  the  verdict  of  the  jury.  It  simply  comes  to  this, 
that,  to  induce  another  person  to  commit  an  act  which  is  within  his  legal  right, 
does  not  in  itself  afford  a cause  of  action,  but  that  the  person  who  procured  his 
action  is  guilty  of  a legal  wrong  if  he  was  actuated  by  an  intent  to  injure, 
and  is  liable  in  reparation  to  those  against  whom  his  evil  intent  was  directed. 
The  doctrine  clearly  runs  through  Lord  Esher’s  judgment.  Whether  mere 
“persuasion”  or  mere  “advice”  entails  liability  on  the  person  using  them 
appears  to  me  to  be  a speculation  which  it  would  be  unprofitable  to  discuss,  and 
I shall  therefore  assume  that  the  words  refer  to  the  means  used  by  a person  who, 
in  the  sense  of  law,  “procures  ” the  act  of  another.  A breach  of  contract  is  in  itself 
a legal  wrong ; and  in  Lumleyv.  Gye  (2  E.  & B.  216)  it  was  said  by  Mr.  Justice  Erie ; 
“It  is  clear  that  the  procurement  of  the  violation  of  aright  is  a cause  of  action  in 
all  cases  where  the  violation  is  an  actionable  wrong.”  In  the  same  case  it  was  held 
by  the  majority  of  the  learned  judges  that  the  defendant  was  liable  in  damages 
upon  the  express  ground  that,  in  knowingly  procuring  an  illegal  act,  he  had 
committed  a wrong  which  the  law  regards  as  malicious.  They  regarded  malice 
as  signifying  in  law,  not  that  the  defendant  had  been  actuated  by  a bad  motive, 
but  that  he  had  procured  the  commission  of  an  act  which  he  knew  to  be  illegal 
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There  are,  in  my  opinion,  two  grounds  only  upon  which  a person  who  procures 
the  act  of  another  can  be  made  legally  responsible  for  its  consequences.  In  the 
first  place,  he  will  incur  liability  if  he  knowingly,  and  for  his  own  ends,  induces 
that  other  person  to  commit  an  actionable  wrong.  In  the  second  place,  when 
the  act  induced  is  within  the  right  of  the  immediate  actor,  and  is,  therefore,  not 
wrongful  in  so  far  as  he  is  concerned,  it  may  yet  be  to  the  detriment  of 
a third  party,  and,  in  that  case,  according  to  the  law  laid  down  by  the  majority 
in  Lumley  v.  Gye,  the  inducer  may  be  held  liable  if  he  can  be  shown  to  have 
procured  his  object  by  the  use  of  illegal  means  directed  against  that  third  party. 
The  question  submitted  by  the  House,  for  the  opinion  of  the  learned,  judges  who 
have  favoured  us  with  their  assistance,  was  : “ Assuming  the  evidence  given  by 
the  plaintiffs’  witnesses  to  be  correct,  was  there  any  evidence  of  a cause  of 
action  fit  to  be  left  to  the  jury?”  The  terms  in  which  the  query  is  framed 
afford  an  opportunity,  of  which  some  of  the  learned  judges  have  not 
been  slow  to  avail  themselves,  of  referring  to  the  evidence  of  the  respondents’ 
witnesses  in  quest  of  some  fact  which  might  impart  a legal  and  not 
a conventional  meaning  as  to  malice  as  found  by  the  jury.  But, 
according  to  my  apprehension,  it  was  not  intended,  nor  would  it  be 
legitimate,  in  pursuing  that  investigation,  to  disregard  the  pleadings  of  the 
respondents,  or  the  course  which  was  followed  by  their  counsel,  at  the  trial  of 
the  cause.  To  deal  with  the  case  on  any  other  terms  would  be  to  start  issues 
which  the  respondents  themselves  never  raised  until  they  came  to  the  bar  of 
this  House,  and  to  apply  to  these  issues  evidence  which  was  directed  not  to 
these,  but  to  other  points.  I therefore  find  it  necessary  to  express  an  opinion 
upon  various  questions  which  were  canvassed  in  the  course  of  the  argument 
addressed  to  us.  First  of  all,  although  the  statement  of  claim  set  forth  that  the 
appellant  induced  the  Glengall  Iron  Company  to  “ break  and  refuse  to  perform 
their  contract  ” with  the  respondents,  the  allegation  is  not  borne  out  by  their 
own  evidence.  Assuming  that  the  Glengall  Iron  Company,  in  dispensing  with 
the  further  services  of  the  respondents,  were  guilty  of  no  wrong,  I am  willing 
to  take  it  that  any  person  who  procured  their  act  might  incur  responsibility  to 
those  who  were  injuriously  affected  by  it,  if  he  employed  unlawful  means  of 
inducement,  directed  against  them.  According  to  the  decision  of  the 
majority  in  Lumley  v.  Gye,  already  referred  to,  a person  who,  by  illegal 
means,  that  is  means  which  in  themselves  are  in  the  nature  of  civd 
wrongs,  produces  the  lawful  act  of  another,  which  act  is  calculated  to 
injure,  and  does  injure,  a third  party,  commits  a wrong  for  which  he  may 
be  made  answerable.  So  long  as  the  word  “means”  is  understood  in  its 
natural  proper  sense,  that  rule  appears  to  me  to  be  intelligible  ; but  I am 
altogether  unable  to  appreciate  the  loose  logic  which  confounds  internal  feelings 
with  outward  acts,  and  treats  the  motive  of  the  actor  as  one  of  the  means 
employed  by  him.  It  has  been  maintained,  and  some  of  the  learned  judges  who 
lent  their  assistance  to  the  House  have  favoured  the  argument,  that  the  appellant 
used  coercion  as  a means  of  compelling  the  Glengall  Iron  Company  to  terminate 
their  connection  with  the  respondents,  but  that  conclusion  does  not  appear  to 
me  to  be  the  fair  result  of  the  evidence.  If  coercion,  in  the  only  legal  sense  of 
the  term,  was  employed,  it  was  a wrong  done  as  much  to  the  Glengall  Iron 
Company,  who  are  the  parties  said  to  have  been  coerced,  as  to  the  respondents. 
Its  result  might  be  prejudicial  to  the  respondents,  but  its  efficacy  wholly 
depended  upon  its  being  directed  against  and  operating  upon  the  company.  It 
must  be  kept  in  view  that  the  question  of  what  amounts  to  wrongful  coercion  in 
a legal  sense  involves  the  same  considerations  which  I have  discussed  in  relation 
to  the  elements  of  a civil  wrong,  as  committed  by  the  immediate  actor. 
According  to  my  opinion,  coercion,  whatever  be  its  nature,  must,  in  order  to 
infer  the  legal  liability  of  the  person  who  employs  it,  be  intrinsically,  and 
irrespectively  of  its  motive,  a wrongful  act.  According  to  the  doctrine  ventilated 
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in  Temperton  v.  Russell  and  the  present  case  it  need  not  amount  to  a wrong, 
but  will  become  wrongful  if  it  was  prompted  by  a bad  motive.  It  is,  in  my 
opinion,  the  absolute  right  of  every  workman  to  exercise  his  own  option  with 
regard  to  the  persons  in  whose  society  he  will  agree  or  continue  to  work.  It  may 
be  deplorable  that  feelings  of  rivalry  between  different  associations 
of  working  men  should  ever  run  so  high  as  to  make  members 
of  one  union  seriously  object  to  continue  their  labour  in  company 
with  members  of  another  Trade  Union;  but  so  long  as  they  commit  no 
legal  wrong,  and  use  no  means  which  are  illegal,  they  are  at  perfect 
liberty  to  act  upon  their  own  views.  That  the  boilermakers  who  were  employed 
at  the  Regent  Dockyard,  Millwall,  did  seriously  resent  the  presence  among 
them  of  the  respondents,  very  plainly  appears  from  the  evidence  of  the  respon- 
dents themselves,  and  that  they  would  certainly  have  left  the  dock  had  the 
respondents  continued  to  be  employed  appears  to  me  to  be  an  undoubted  fact  in 
the  case.  They  were  not  under  any  continuing  engagement  to  their  employers, 
and,  if  they  had  left  their  work  and  gone  out  on  strike,  they  would  have  been 
acting  within  their  right,  whatever  might  be  thought  of  the  propriety  of  the 
proceeding.  Not  only  so,  but  they  were,  in  my  opinion,  entitled  to  inform  the 
Glengall  Iron  Company  of  the  step  which  they  contemplated,  as  well  as  of  the 
reasons  by  which  they  were  influenced,  and  that  either  by  their  own  mouth,  or, 
as  they  preferred,  by  the  appellant  as  their  representative.  If  the  workmen  had 
made  the  communication  themselves,  and  had  been  influenced  by  bad  motives 
towards  the  respondents,  then,  according  to  the  law  which  has  been  generally 
accepted  by  the  courts  below,  they  would  each  and  all  of  them  have  incurred 
responsibility  to  the  respondents  . But  it  was  clearly  for  the  benefit  of  the 
employers  that  they  should  know  what  would  be  the  result  of  their  retaining  in  their 
service  men  to  whom  the  majority  of  their  workmen  objected;  and  the  giving  of 
such  information  did  not,  in  my  opinion,  amount  to  coercion  of  the  employers,  who 
were  in  no  proper  sense  coerced,  but  .merely  followed  the  course  which  they  thought 
would  be  most  conducive  to  their  own  interests.  I think  it  right  to  observe 
that,  if  the  evidence  had,  in  my  opinion,  contained  statements  sufficient  to 
support  a charge  of  coercion,  I should  have  declined  in  the  circumstances  of  the 
present  case  to  give  effect  to  it.  I entertain  little  doubt  as  to  the  incompetency, 
but  none  as  to  the  inexpediency,  of  this  House  entertaining  and  deciding  an 
issue  of  fact  which,  if  not  formally  abandoned,  was  not  brought  forward  at  the 
trial  or  submitted  to  the  jury,  and  that  upon  evidence  which  was  not  directed  to 
it,  for  the  purpose  of  patching  up  a verdict  which  is  impeached  in  point  of  law. 
The  doctrine  laid  down  by  the  Court  of  Appeal  in  this  case  and  in  Temperton  v. 
Russell,  with  regard  to  the  efficacy  of  evil  motives  in  making — to  use  the  words 
of  Lord  Esher — “ that  unlawful  which  would  otherwise  be  lawful,”  is  stated  in 
wide  and  comprehensive  terms ; but  the  majority  of  the  consulted  judges  who 
approve  of  the  doctrine  have  only  dealt  with  it  as  applying  to  cases  of  interference 
with  a man’s  trade  or  employment.  Even  in  that  more  limited  application,  it 
would  lead,  in  some  cases,  to  singular  results.  One  who  committed  an  act  not 
in  itself  illegal,  but  attended  with  consequences  detrimental  to  several  other 
persons,  would  incur  liability  to  those  of  them  whom  it  was  proved  that  he 
intended  to  injure,  and  the  rest  of  them  would  have  no  remedy  v A master  who 
dismissed  a servant  engaged  from  day  to  day,  or  whose  contract  of  service  had 
expired,  and  declined  to  give  him  further  employment  because  he 
disliked  the  man,  and  desired  to  punish  him,  would  be  liable  in  an 
action  for  tort.  And  ex  pari  ratione,  a servant  would  be  liable  in 
damages  to  a master  whom,  he  disliked,  if  he  left  his  situation  at  the  expiry  of 
his  engagement  and  declined  to  be  re-engaged,  in  the  knowledge  and  with  the 
intent  that  the  master  would  be  put  to  considerable  inconvenience,  expense, 
and  loss  before  he  could  provide  a substitute.  If  that  be  the  state  of  the  law 
it  is  somewhat  remarkable  that  there  is  no  case  to  be  found  in  the  books  of 


54 


any  such  action  having  been  sustained.  The  authority  which  is  mainly  relied 
on  as  supporting  the  doctrine  of  the  recent  case  is  Keeble  v.  Hickeringill 
(11  East,  p.  574,  n.),  which  was  decided  by  the  Court  of  Queen’s  Bench  about 
two  centuries  ago.  I am  very  far  from  suggesting  that  the  antiquity  of  a decision 
furnishes  a good  objection  to  its  weight ; but  it  is  a circumstance  which  certainly 
invites  and  requires  careful  consideration,  unless  the  decision  is  directly  in  point 
and  its  principle  has  since  been  recognised  and  acted  upon.  In  Keeble  v. 
Hickeringill  the  plaintiff  sued  for  the  disturbance  of  a decoy  upon  his  property, 
which  he  used  for  the  purpose  of  capturing  wild  fowl  and  sending  them  to 
market.  The  defendant,  who  was  an  adjoining  proprietor,  had  fired  guns  upon 
his  own  land,  not  with  the  view  of  killing  game  or  wildfowl,  but  with  the  sole 
object  of  frightening  the  birds,  and  either  driving  them  out  of  his  neighbour’s 
decoy  pond  or  preventing  them  from  entering  it.  The  act  complained  of 
was,  in  substance,  the  making  of  a noise  so  close  to  the  lands  of  the 
plaintiff  as  to  be  a nuisance  to  him.  Upon  that  aspect  of  the  case  I 
do  not  find  it  necessary  to  express  any  opinion  as  to  the  conduct  of 
the  defendant ; but  this  much  is  clear,  that  no  proprietor  has  an  absolute 
right  to  create  noises  upon  his  own  land,  because  any  right  which  the  law  gives 
him  is  qualified  by  the  condition  that  it  must  not  be  exercised  to  the  nuisance  of 
his  neighbours  or  of  the  public.  If  he  violates  that  condition  he  commits  a legal 
wrong,  and,  if  he  does  so  intentionally,  he  is  guilty  of  a malicious  wrong,  in  its 
strict  legal  sense.  Lord  Chief  Justice  Holt,  who  delivered  the  opinion  of  the  court, 
treated  the  case  as  one  of  interference  with  the  plaintiffs’  trade,  consisting  in 
the  capture  and  sale  of  wild  fowl.  He  distinguishes  it  from  the  case  of  invading 
a franchise,  which,  I apprehend,  would,  in  itself,  amount  to  a legal  wrong,  and 
thus  states  the  law  applicable  to  it : “ When  a violent  or  malicious  act  is  done 
to  a man’s  occupation,  profession,  or  way  of  getting  a livelihood,  then  an  action 
lies  in  all  cases.”  I see  no  reason  to  doubt  that  by  a “ violent  act  ” the  learned 
Chief  Justice  had  in  view  an  act  of  violence  done  in  such  circumstances  as  to 
make  it  amount  to  a legal  wrong ; and  I see  as  little  reason  why,  in  speaking  of  a 
“ malicious  act,”  he  should  not  be  understood  as  using  the  word  “malicious  ” 
in  its  proper  legal  sense,  and  as  referring  to  other  wrongs,  not  accompanied 
by  violence  but  done  intentionally,  and,  therefore,  in  the  eye  of  the  law 
maliciously.  The  object  of  an  act,  that  is,  the  results  which  will  necessarily  or 
naturally  follow  from  the  circumstances  in  which  it  is  committed,  may  give  it  a 
wrongful  character,  but  it  ought  not  to  be  confounded  with  the  motive  of  the 
actor.  To  discharge  a loaded  gun  is,  in  many  circumstances,  a perfectly 
harmless  proceeding ; to  fire  it  on  the  highway,  in  front  of  a restive 
horse,  might  be  a very  different  matter.  The  learned  Chief  Justice 
proceeds  to  give  various  illustrations  of  the  general  rule  which  he  had 
formulated.  He  first  notices  a case  in  which  it  had  been  held  that  a school- 
master had  no  cause  of  action  against  a defendant,  who  had  attracted  his 
pupils  and  injured  his  school  by  setting  up  a rival  establishment,  a proceeding 
which  was  obviously  in  the  ordinary  course  of  competition,  and  then  adds  : 

“ But  suppose  Mr.  Hickeringill  should  lie  in  the  way  with  his  gun,  and  fright 
the  boys  from  going  to  school,  and  their  parents  would  not  let  them  go  thither; 
sure  that  schoolmaster  might  have  an  action  for  the  loss  of  his  scholars.”  From 
that  observation  I see  no  reason  to  differ,  because,  in  my  opinion,  frightening  a 
child  with  a gun,  so  that  it  cannot  get  to  school,  is  in  itself  a violent  and 
unlawful  act,  directed  both  against  the  child  and  its  schoolmaster.  The 
learned  Chief  Justice  then  refers  to  three  instances  in  which  the  defendant 
would  be  liable  in  an  action  upon  the  case : (1)  where  he  obstructs  a person  in 
charge  of  a horse,  who  is  taking  it  to  a market  for  sale,  and  prevents  his 
reaching  the  market,  thereby  depriving  the  market-owner  of  his  dues ; (2) 
where,  to  the  detriment  of  a proprietor,  he  by  threats  frightens  away  his 
tenants  at  will ; and  (3)  when  he  beats  the  servant  of  a taxman,  and  so  hinders 
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him  from  taking  his  master’s  tolls.  It  must  be  observed  that,  apart  from 
any  question  of  motive,  all  these  cases  involve  the  use  of  means  in  themselves 
illegal — obstruction,  coercion  by  means  of  threats  and  personal  assault.  But 
assuming,  what  to  my  mind  is  by  no  means  clear,  that  Keeble  v.  Hickeringill  was 
meant  to  decide  that  an  evil  motive  will  render  unlawful  an  act  which  otherwise 
would  be  lawful,  it  is  necessary  to  consider  how  far  that  anomalous  principle  has 
been  recognised  in  subsequent  decisions.  Laying  aside  the  recent  decisions  which 
are  under  review  in  this  appeal,  only  one  case  has  been  cited  to  us  in  which  the 
court  professed  that  they  were  guided  by  the  reasoning  of  Lord  Chief  Justice  Holt. 
That  instance  is  to  be  found  in  Carrington  v.  Taylor  (11  East,  571),  a decision  which 
I venture  to  think  that  no  English  court  would,  at  this  day,  care  to  repeat.  The 
facts  of  the  case  resembled  those  which  occurred  in  Keeble  v.  Hickeringill  in 
this  single  respect,  that  the  plaintiff  was  the  owner  of  a decoy  for  wild  fowl. 
The  defendant  was  the  owner  of  a boat,  in  which  he  rowed  along  the  coast,  and 
earned  a livelihood  by  shooting  wild  fowl  for  the  market,  which  he  was  lawfully 
entitled  to  do.  But  some  of  the  shots  fired  by  -him  in  the  pursuit  of  that  occu- 
pation had  the  effect  of  scaring  birds  which  otherwise  would  or  might  have 
entered  the  plaintiff’s  decoy  ; and,  in  respect  of  that  disturbance,  he  was  held 
liable  in  damages  to  the  plaintiff.  Whatever  construction  might  be  put  upon  the 
judgment  of  Lord  Chief  Justice  Holt,  it  does  not  appear  to  me  to  contain  a single 
expression  which  would  justify  that  result.  I am  not  surprised  to  find  that  an 
eminent  judge,  with  whose  opinion  as  a whole  I am  unable  to  concur,  has  had  the 
courage  to  express  his  dissent  from  the  judgment  in  Carrington  v.  Taylor,  as  he 
failed  “to  see  what  wrong  the  defendant  in  that  case  had  done.”  To  my  mind, 
the  case  is  of  considerable  importance,  because  it  shows  that,  in  the  year  1809, 
the  Court  of  King’s  Bench  did  not  regard  Keeble  v.  Hickeringill  as  establishing  the 
doctrine  that  a lawful  act,  done  with  intent  to  injure,  will  affort  a cause  of  action. 
In  the  case  before  them  there  was  no  allegation  and  no  evidence  of  any  intent 
to  injure  the  plaintiff’s  decoy.  The  sole  motive  of  the  defendant  in  firing  his 
gun  was  to  earn  his  livelihood  by  killing  wild  fowl  for  the  market.  I cannot 
avoid  the  conclusion  that  the  learned  judges  accepted  Keeble  v.  Hickeringill  as 
an  authority  to  the  effect  that,  apart  from  any  question  of  motive,  the  disturb- 
ance of  a lawful  decoy  is  an  illegal  invasion  of  the  private  right  of  its  proprietor. 
A variety  of  well-known  cases,  including  even  Lumley  v.  Gye  (2E.  andB.  216), 
were  relied  on  by  the  respondents  as  showing  that  the  so-called  principle  of 
Keeble  v.  Hickeringill  has  been  from  time  to  time  applied  by  the  English 
courts  since  the  date  of  that  judgment.  Except  in  the  case  of  Carrington  v. 
Taylor,  which  I have  already  noticed,  I have  been  unable  to  discover  in  these 
authorities,  which  I do  not  consider  it  necessary  to  examine  in  detail,  any 
trace  of  the  doctrine  for  which  the  respondents  contend,  until  recent  years, 
when  it  is  first  dimly  foreshadowed  in  a dictum  which  occurs  in  Bowen  v.  Hall 
(44  L.  T.  Rep.  75  ; 6 Q.  B.  Div.  333),  and  is  subsequently  developed  in 
Temperton  v.  Russell  and  in  the  present  case.  The  authorities  antecedent  to 
Bowen  v.  Hall,  as  well  as  that  decision  itself,  are  all  cases' belonging  to  one  or 
other  of  these  three  classes  : (1)  Cases  of  privilege,  where  the  perpetrator  of  an 
act,  which  per  se  constituted  a legal  wrong,  was  protected  from  its  usual 
consequences  in  the  event  of  its  being  proved  that  he  was  actuated  by 
an  honest  desire  to  fulfil  a public  or  private  duty ; (2)  cases  in  which  the  act 
complained  of  was  in  itself  a plain  violation  of  private  right ; and  (3)  cases  in 
which  an  act  detrimental  to  others,  but  affording  no  remedy  against 
the  immediate  actor  had  been  procured  by  illegal  means.  The  early  case  of 
Garrett  v.  Taylor  (Cro.  Jac.  567)  furnishes  an  apt  illustration  of  the  third  class. 
According  to  the  report,  which  is  very  brief,  the  plaintiff,  a quarryman,  com- 
plained that  the  defendant  had  by  threats  to  “ mayhem  ” and  annoy  them  with 
litigation*  induced  or  coerced  some  of  his  customers  to  discontinue  buying 
stones  from  his  quarry.  Decree  passed  in  absence,  and  the  case  was  reheard 


56 


on  an  appeal  brought  by  the  defendant  in  arrest  of  judgment  upon  the  ground 
that  the  declaration  did  not  disclose  any  cause  of  action.  The  declaration 
(1  Bac.  Ab.  53,  54)  discloses  facts,  which,  if  true,  as  they  were  necessarily 
assumed  to  be,  did  amount  to  illegal  means  used  in  order  to  influence  the 
action  of  the  plaintiff’s  customers.  One  learned  judge  has  assumed  that  the 
judgment  went  on  the  principle  that  every  man  “ has  a right  to  carry  on  his 
trade  without  disturbance,”  a proposition  not  involved  in  the  case,  but  one  to 
which  I should  not  demur  if  he  meant  “ illegal  ” disturbance.  The  decision 
really  went  upon  the  terms  of  the  declaration,  which  appear  to  me  to  disclose 
a clear  case  of  the  employment  of  unlawful  means.  I am  not  at  present 
prepared  to  hold  that  threats  of  vexatious  litigation,  which  might  cause  anxious 
apprehension  in  the  minds  of  many,  will  in  no  circumstances  amount  to 
unlawful  influence ; but  I entertain  no  doubt  that  these,  when  coupled  with 
serious  threats  of  personal  violence,  going  the  length  of  mutilation  or  demembra- 
tion do,  when  the  party  threatened  is  overcome  by  and  yields  to  them,  constitute 
legal  coercion.  Tarletonu.M’Gawley  (Peake  N.  P.  C,  270)  is  a case  of  the  same  com- 
plexion. Two  British  ships,  the  Othello  and  the  Bannister , were  lying  near  to  each 
other  off  Calabar  coast,  both  engaged  in  the  same  kind  of  adventure,  that  of  bartering 
their  cargoes  for  palm  oil  and  other  West  African  produce.  A canoe  manned  by 
natives  desiring  to  trade  was  approaching  the  Bannister  for  that  purpose,  when 
the  master  of  the  Othello  directed  against  it,  and  fired  a cannon,  loaded  with 
gunpowder  and  shot,  and  killed  one  of  its  crew,  an  outrage  which  occasioned 
such  a panic  amongst  the  native  tribes  that  the  season’s  trade  of  the  Bannister 
was  lost.  The  master  of  the  Othello  was  held  to  be  responsible  for  that  result, 
which  was  the  direct  and  natural  consequence  of  his  wrongful  and  criminal  act. 
The  case  was  just  the  same  as  if  some  person  had  persisted  in  firing  bullets  at 
all  and  sundry  who  were  about  to  enter  a particular  shop,  with  the  effect  of 
driving  away  its  customers  and  ruining  the  shopkeeper’s  business.  Such  an 
act  could  not  be  reasonably  described  as  lawful  but  for  the  motive  by  which 
it  was  dictated.  In  my  opinion,  no  light  is  thrown  upon  the  decision  of  the 
present  question  by  Pitt  v.  Donovan  (1  M.  & S.  639)  and  other  cases  of  that 
class.  The  defendant  had,  in  that  case,  represented,  contrary  to  the  fact  that 
the  plaintiff  was  insane  at  the  time  when  he  executed  a particular  deed.  The 
communication  was  made  to  a person  to  whom  the  defendant  was  under  a legal 
duty  to  make  the  disclosure  if  it  had  been  true ; and  the  defendant  was  in  law 
absolved  from  the  ordinary  consequences  of  his  having  circulated  a libel  which 
was  false  and  injurious,  if  he  honestly  believed  it  to  be  true.  The  law  applicable 
in  cases  of  that  description  is,  I apprehend,  beyond  all  doubt;  but  the 
rule  by  which  the  law,  in  certain  exceptional  cases,  excuses  the  perpetration  of  a 
wrong  by  reason  of  the  absence  of  evil  motive,  is  insufficient  to  establish  or  to 
support  the  converse  and  very  different  proposition,  that  the  presence  of  an 
evil  motive  will  convert  a legal  act  into  a legal  wrong.  Lumley  v.  Gye  is  a 
weighty  authority  in  this  branch  of  the  law,  but  it  does  not  lend  any  aid  to  the 
respondent’s  argument.  It  was  an  action  of  damages  against  a defendant  who 
had  induced  a professional  singer  to  break  her  engagement  with  the  plaintiff,  to 
his  detriment,  and  it  was  resisted  mainly  upon  the  ground  that  the  engagement 
broken  did  not  constitute  the  relationship  of  master  and  servant  between  the 
contracting  parties.  That  plea  was  overruled,  and  the  defendant  found  liable. 
The  principle  of  the  decision  (from  which  Mr.  justice  Coleridge  alone  dissented) 
was  clearly  explained  by  Mr.  Justice  Erie,  whose  opinion  is  in  complete 
accordance  with  the  views  expressed  by  the  other  learned  judges  who  consti- 
tuted the  majority  of  the  court.  He  said:  “The  authorities  are  numerous, 
and  uniform  that  an  action  will  lie  against  a person  who  procures  that  a servant 
should  Unlawfully  leave  his  service.  The  principle  involved  in  these  cases 
comprises  the  present,  for  there  the  right  of  action  in  the  matter  arises  from  the 
wrongful  act  of  the  defendant  in  procuring  that  the  person  hired  should  break  his 


57 


contract  by  putting  an  end  to  the  relation  of  employer  and  employed,  and  the 
present  case  is  the  same.”  The  learned  judge  went  on  to  say,  in  language  to 
which  I have  already  referred:  “ It  is  clear  that  the  procurement  of  the  violation 
of  a right  is  a cause  of  action  in  all  cases  where  the  violation  is  an  actionable 
wrong.”  These  statements  embody  an  intelligible  and  a salutary  principle,  and 
they  contain  a full  explanation  of  the  law  upon  which  the  case  was  decided.  He 
who  wilfully  induces  another  to  do  an  unlawful  act  which,  but  for  his  persuasion, 
would  or  might  never  have  been  committed,  is  rightly  held  to  be  responsible  for 
the  wrong  which  he  procured.  None  of  the  learned  judges  made  any  reference 
to  the  case  of  Keeble  v.  Hickeringill,  and  not  a single  expression  is  to  be  found 
in  their  opinions  tending  to  suggest  that  an  injurious  motive  can  impart  a 
wrongful  character  either  to  a lawful  act  or  to  its  procurement  by  means  which 
are  not  in  themselves  illegal.  In  Bowen  v.  Hall  the  wrong  complained  of  was 
the  intentional  inducing  of  a breach  of  contract,  to  the  detriment  of  the  plaintiff, 
who  was  obviously  entitled  to  succeed  if  Lumley  v.  Gye  had  been  well  decided. 
According  to  the  opinion  expressed  by  Mr.  Justice  Erie  and  the  other  judges 
of  the  majority  in  that  case,  the  defendant  in  Bowen  v.  Hall  had  been  guilty 
of  a wrong  which  was  in  the  sense  of  law  malicious,  because  he  had  knowingly 
procured  the  commission  of  an  illegal  act.  The  judgment  in  Lumley  v.  Gye 
was  followed  by  the  Earl  of  Selborne,  Lord  Chancellor,  and  Lord  Justice 
Brett ; wdiilst  Lord  Chief  Justice  Coleridge  adhered  to  the  opposite  view, 
which  had  been  taken  by  Mr.  Justice  Coleridge.  Lord  Justice  Brett,  in 
delivering  the  judgment  of  the  Earl  of  Selborne  and  himself,  sustantially 
affirms  the  reasoning  of  the  majority  in  Lumley  v.  Gye  ; but  there  are  one 
or  two  sentences  in  his  judgment  relating  to  points  with  which  the  learned 
judges  who  decided  that  case  did  not  deal,  and  which  were  not  raised  by 
the  facts  either  of  Lumley  Gye  or  of  the  case  before  him.  His  lordship 
said  : “ Merely  to  persuade  a man  to  break  his  contract  may  not  be  wrongful 
in  law  or  fact,  as  in  the  second  case  put  by  Mr.  Justice  Coleridge.  But  if  the 
persuation  be  used  for  the  indirect  purpose  of  injuring  the  plaintiff,  or  of 
benefiting  the  defendant  at  the  expense  of  the  plaintiff,  it  is  a malicious  act  which 
is  in  law  or  in  fact  a wrong  act,  and  therefore  a wrongful  act,  and  therefore  an 
actionable  act,  if  injury  ensues  from  it.  We  think  that  it  cannot  be  doubted  that  a 
malicious  act  such  as  is  above  described  is  a wrongful  act  in  law  and  in  fact.” 
These  words  are  obviously  susceptible  of  two  very  different  constructions, 
according  as  they  are  understood  to  refer  to  the  procurement  of  an  act  which  is 
in  violation  of  the  law,  and,  therefore,  a legal  wrong,  or  to  the  procurement  of  a 
lawful  act.  Primd  facie  they  would  have  appeared  to  me  to  refer  to  the  pro- 
curing of  an  illegal  act  because  the  assumption  upon  which  the  whole  passage  is 
framed  is  that  there  has  been  successful  persuation  to  break  a contract,  which  is 
an  undoubted  violation  of  the  law  ; and,  in  that  case,  there  would  be  a malicious 
wrong,  as  it  is  defined  in  LumleJ  v.  Gye.  But  the  words  have  now  been 
explained  by  their  author  to  mean,  not  merely  that  the  procuring  of  an  unlawful 
act,  with  intent  to  injure,  is  a malicious  wrong,  giving  a good  cause  of  action, 
but  that  the  presence  of  injurious  intent  in  the  mind  of  the  procurer  gives  a good 
cause  of  action,  although  the  act  procured  is  in  itself  lawful.  In  that  aspect  of 
them,  the  words  can  only  be  regarded  as  obiter  dicta , because  no  such  question 
was  raised  by  the  circumstances  of  the  case.  I do  not  think  it  necessary  to 
notice  at  length  Temperton  v.  Bussell  (69  L.  T.  Bep.  78  ; L.  Bep.  1 Q.  B.  715)  in 
which  substantially  the  same  reasons  were  assigned  by  Lord  Esher,  Master 
of  the  Bolls,  and  Lord  Justice  Lopes  as  in  the  present  case.  It  is,  to  my  mind, 
very  doubtful  whether,  in  that  case,  there  was  any  question  before  the  court 
with  regard  to  the  effect  of  the  animus  of  the  actor  in  making  that  unlawful 
which  would  otherwise  have  been  lawful.  The  only  findings  of  the  jury  which 
bhe  court  had  to  consider  were  (1)  that  the  defendants  had  maliciously  induced 
certain  persons  to  break  their  contracts  with  the  plaintiffs,  and  (2)  that  the 
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defendants  had  maliciously  conspired  to  induce,  and  had  thereby  induced  certain 
persons  not  to  make  contracts  with  the  plaintiffs.  There  having  been  undisputed 
breaches  of  contract  by  the  persons  found  to  have  been  induced,  the  first  of 
these  findings  raised  the  same  question  which  had  been  disposed  of  in  Lumley 
v.  Gye.  According  to  the  second  finding,  the  persons  induced  merely  refused 
to  make  contracts,  which  was  not  a legal  wrong  on  their  part;  but  the 
defendants  who  induced  were  found  to  have  accomplished  their  object,  to  the 
injury  of  the  plaintiffs,  by  means  of  unlawful  conspiracy — a clear  ground  of 
liability  according  to  Lumley  v.  Gye,  if,  as  the  court  held,  there  was  evidence 
to  prove  it.  I am  quite  alive  to  the  fact  that  the  question  which  we  have 
to  decide  is  one  of  importance,  and  also  that  it  has  never  been  previously 
considered  by  this  House.  Having  come  to  the  conclusion,  with  the  majority  of 
your  lordships  who  have  heard  the  appeal,  that  the  doctrine  advanced  by  the 
respondents  is  neither  sound  in  principle  nor  supported  by  authority,  I move 
that  the  order  appealed  from  be  reversed,  and  judgment  entered  for  the  appellant, 
and  that  the  appellant  have  his  costs  of  this  appeal,  and  costs  in  both  courts 
below,  including  the  costs  of  the  trial. 

Lord  Ashbourne  : My  lords,  the  controversy  in  this  case  is  between  the 
plaintiffs,  who  are  shipwrights,  and  members  of  the  Shipwrights’  Provident 
Union,  and  the  defendant  Allen,  a member  and  the  London  delegate  of  the 
Independent  Society  of  Boilermakers  and  Iron  and  Steel  Shipbuilders.  It  is 
not  a dispute  between  employers  and  employed — between  capital  and  labour — 
but  rather  one  between  the  members  of  one  Trades  Union  and  of  another 
Trades  Union,  and  on  the  facts  of  the  case  there  is  little  real  difference.  [His 
lordship  went  through  the  facts  and  evidence,  and  continued  :]  Was  this 
evidence,  fit  to  be  submitted  to  the  jury,  of  coercion  by  the  defendant  on  the 
Glengall  Company  to  terminate  their  employment  of  the  plaintiffs  ? Was  there 
evidence  that  the  defendant  intimidated  and  coerced  the  Glengall  Company  not 
to  enter  into  new  contracts  with  the  plaintiffs  ? Was  there  evidence  that 
the  defendant  maliciously  induced  the  company  not  to  engage  the  plaintiffs  ? I 
am  unable  myself  to  see  room  for  doubt  that  there  was  ample  evidence  of  such 
conduct  on  the  part  of  the  defendant,  and  there  is  no  question  that  it  damaged 
the  plaintiffs.  I would  infer  even  from  the  evidence  of  the  defendant  himself 
that  the  rules  of  the  Boilermakers’  Society,  as  was  clearly  testified  by  their 
general  secretary  and  chairman,  would  not  support  punishing  the  plaintiffs  for 
their  past  action  by  procuring  their  dismissal  from  an  employment  where  they 
were  working  blamelessly.  I would  also  gather  from  his  evidence  that  the  defendant 
himself  on  consideration  would  not  say  that  such  conduct  was  right.  He  was 
asked,  “ Were  the  men  right  or  wrong  according  to  your  opinion  in  declining  to 
act  with  Flood  and  Taylor  because  of  something  they  had  done  in  the  past?  ” 
and  his  reply  was : “That  would  be  wrong,  of  course,  according  to  the  rules  of 
our  society  if  they  left  their  work,  but  they  did  not  take  such  action.”  But  the 
question  here  is  not  on  the  rules  of  the  society,  or  on  the  opinions  of  the 
defendant  on  reflection,  but  whether  there  was  evidence  of  his  alleged  conduct 
for  the  jury.  The  question  is,  have  the  plaintiffs  a remedy  for  their  loss  found 
to  have  been  caused  by  the  defendant?  The  plaintiffs  had,  in  my  opinion, 
a clear  right  to  pursue  their  lawful  calling — to  have  the  full  benefit  of  their 
employment — and  the  right  to  enjoy  the  legitimate,  reasonable,  and  probable 
expectation  of  a continuance  of  their  employment.  It  would  be,  I think,  an 
unsatisfactory  state  of  the  law  if  it  allowed  the  wilful  invader  of  such  a right 
without  lawful  cause  or  justification  to  escape  from  the  consequences  of  his 
action,  if  it  would  not  hold  him  liable  for  maliciously  inducing  men  being  denied 
their  accustomed  employment,  and  would  not  afford  to  those  he  had  injured 
legal  grounds  of  action.  The  law  is  stated  with  precision  and  Ugour  by  Sir 
William  Erie  in  his  work  on  Trades  Unions,  p.  12.  [His  lordship  read  the 
passage  quoted  by  Mr.  Justice  Hawkins  on  pp.  720-1,  sup.]  In  my  opinion,  this 
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is  a clear  statement  of  the  law,  and  I have  heard  no  satisfactory  attempt  to  answer 
or  explain  it  away.  It  is  supported  not  only  by  good  sense  and  by  those  con- 
siderations of  justice  and  f airplay  one  would  expect  to  find  in  any  legal  system, 
but  by  a mass  of  powerful  authority.  Lord  Chief  Justice  Holt,  in  Keeble  v. 
Hickeringill  (11  East.,  574,  n.),  laid  it  down  with  clearness  and  certainty  that 
“he  that  hinders  another  in  his  trade  or  livelihood  is  liable  to  an  action  for  so 
doing.”  In  no  subsequent  decision  of  any  court  has  doubt  been  thrown  upon  the 
effect  of  that  authority,  or  a suggestion  made  that  the  weighty  conclusion  of  Lord 
Chief  Justice  Holt  could  with  advantage  to  our  law  be  reviewed  or  pushed  aside. 
The  reason  it  has  not  been  questioned  is  because,  as  I conceive,  it  rested  firmly  on 
the  great  common  law  principle  that  every  man  has  a right  to  carry  on  his  trade 
without  disturbance.  The  case  of  Tarleton  v.  M’Gawley  (1  Peake’s  N.  P.  270), 
decided  in  1794,  strongly  supports  the  view  that  such  a right  was  the  settled  law 
of  this  country,  for  it  was  then  held  that  an  action  lay  against  the  master  of  a 
vessel  for  purposely  firing  a cannon  at  negroes,  and  thereby  preventing  them 
from  trading  with  the  plaintiff,  and  it  was  pointed  out  that  “ the  defendant  had 
expressed  an  intention  not  to  permit  any  to  trade  until  a debt  due  from  the 
natives  to  himself  was  satisfied.”  I need  not  go  in  detail  through  the  case  of 
Lumley  v.  Gye  (2  E.  & B.  216)  which  for  nearly  half  a century  has  passed  into 
the  regular  current  of  legal  authority,  and  was  followed  by  Lord  Selborne,  Lord 
Chancellor,  and  Lord  Justice  Brett  in  Bowen  v.  Hall  (44  L.  T.  Rep.  75  ; 6 Q.  B. 
Div.  333).  In  the  Mogul  case  (61  L.  T.  Rep.  820)  ; 23  Q.  B.  Div.  598)  it  was 
apparently  accepted  as  undoubted  law  that  a trader  has  a right  to  carry  on  his 
business  without  disturbance,  except  in  the  way  of  fair  competition.  Lord  Justice 
Bowen  there  says  : “No  man,  whether  trader  or  not,  can  justify  damaging 
another  in  his  commercial  business  by  fraud  or  misrepresentation. 
Intimidation,  obstruction,  and  molestation  are  forbidden ; so  is  the 
intentional  procurement  of  a violation  of  individual  rights,  contractual  or 
other,  assuming  always  that  there  is  no  just  cause  for  it.  The  intentional 
driving  away  of  customers  by  show  of  violence ; the  obstruction  of  actors  on  the 
stage  by  preconcerted  hissing  ; the  disturbance  of  wildfowl  in  decoys  by  the 
firing  of  guns ; the  impeding  or  threatening  servants  or  workmen ; the  inducing 
persons  under  personal  contracts  to  break  their  contracts,  all  are  instances  of 
such  forbidden  acts.”  It  is  worthy  of  note  that  this  great  judge  refers  expressly 
to  the  case  of  Keeble  v.  Hickeringill  as  clear  and  accepted  law,  as  did  Lord 
Bramwell  and  Lord  Eield  in  this  House.  The  fact  that  the  plaintiffs  could 
make  no  claim  against  the  Glengall  Company,  and  that  what  the  company  did 
was,  as  between  them  and  the  plaintiffs,  not  unlawful,  cannot,  1 think,  exonerate 
the  defendant  from  liability  for  his  own  wrongful  conduct.  On  the  question  of 
the  evidence  of  “ malice  ” in  the  defendant,  I do  not  think  I could  with  advantage 
add  anything  to  what  has  been  so  well  and  so  fully  said  by  the  Lord  Chancellor. 
The  last  case  I desire  to  refer  to  is  Temperton  v.  Russell  (69  L.  T.  Rep.  78;  (1893) 
1 Q.  B.  715),  tried  before  Mr.  Justice  Collins,  whose  direction  was  confirmed  by 
the  Court  of  Appeal,  where  Lord  Esher,  Master  of  the  Rolls,  gave  it  as  his  opinion 
that  there  was  no  real  distinction  between  a malicious  inducement  to  break  a 
contract  and  a malicious  inducement  not  to  enter  into  new  contracts  of  service. 
The  consequences  to  a workman  so  treated  are  alike  disastrous  ; he  depends  for 
his  bread  upon  his  existing  and  future  contracts.  To  intimidate  an  employer  into 
breaking  a contract  with  a particular  workman,  and  to  coerce  or  maliciously 
induce  an  otherwise  willing  employer  not  to  give  him  future  employment,  alike 
does  that  workman  serious  damage  in  his  trade,  and  prevents  him  from  earning 
his  wages.  The  object  of  the  wrong-doer  is  the  same  in  each  case.  Here  the 
motive  of  the  defendant  was  founded  on  the  determination  to  inflict  punishment 
on  the  plaintiffs  for  their  past  action  by  driving  them  out  of  their  employment. 
In  my  opinion,  there  was  evidence  that  the  defendant  acted  without  legal  excuse 
or  justification  in  invading  the  right  of  the  plaintiffs  to  exercise  their  calling 
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without  hindrance,  and  there  was  evidence  to  go  to  the  jury  that  the  defendant 
intimidated  and  coerced  or  maliciously  induced  the  Glen  gall  Iron  Company  not 
to  enter  into  new  contracts  with  the  plaintiffs.  I entirely  concur  in  the 
conclusion  of  the  Lord  Chancellor,  and  think  that  the  appeal  should  be 
dismissed. 

Lord  Herschell  [after  going  through  the  evidence  his  lordship  continued] : 
I do  not  think  that  the  case  can  properly  be  dealt  with  on  the  assumption  that 
the  finding  of  the  jury  involves  a finding  that  the  version  of  what  passed  given 
by  the  plaintiffs’  witnesses  was  the  correct  one.  I do  not  share  the  opinion  of 
the  learned  judge  that  the  point  upon  which  there  was  a conflict  of  testimony 
has  a bearing  on  the  question.  The  question  is  whether  the  findings  of  the  jury 
entitled  the  plaintiffs  to  judgment.  After  a careful  and  prolonged  consideration  of 
the  arguments  addressed  to  your  lordships  when  the  case  wasfirst  presented  at  the 
bar  of  this  House,  I arrived  at  the  conclusion  that  the  question  must  be  answered 
in  the  negative . I have  since  carefully  reconsidered  the  matter  in  view  of  the  opinions 
expressed  by  the  learned  judges  who  were  summoned  on  the  occasion  of  the  second 
argument,  but  I have  seen  no  ground  for  changing  my  opinion.  It  is  to  be 
observed,  in  the  first  place,  that  the  company  in  declining  to  employ  the  plaintiffs 
were  violating  no  contract ; they  were  doing  nothing  wrongful  in  the  eye  of  the 
law.  The  course  which  they  took  was  dictated  by  self-interest ; they  were 
anxious  to  avoid  the  inconvenience  to  their  business  which  would  ensue  froiq  a 
cessation  of  work  on  the  part  of  the  iron-workers.  It  was  not  contended  at- the 
bar  that  merely  to  induce  them  to  take  this  course  would  constitute  a legal 
wrong,  but  it  was  said  to  do  so  because  the  person  inducing  them  acted  mali- 
ciously. Lord  Esher,  Master  of  the  Bolls,  declined  in  the  present  case  to  define 
what  was  meant  by  “maliciously  ” ; he  considered  this  a question  to  be  determined 
by  a jury.  But  if  acts  are,  or  are  not,  unlawful  and  actionable,  according  as  this 
element  of  malice  be  present  or  absent,  I think  it  essential  to  determine  what  is 
meant  by  it.  I can  imagine  no  greater  danger  to  the  community  than  that  a 
jury  should  be  at  liberty  to  impose  the  penalty  of  paying  damages  for  acts  which 
are  otherwise  lawful  because  they  choose,  without  any  legal  definition  of  the 
term,  to  say  that  they  are  malicious.  No  one  would  know  what  his  rights  were. 
The  result  would  be  to  put  all  our  actions  at  the  mercy  of  a particular  tribunal 
whose  view  of  their  propriety  might  differ  from  our  own.  However  malice 
may  be  defined,  if  motive  be  an  ingredient  of  it,  my  sense  of  the  danger 
would  not  be  diminished.  The  danger  is,  I think,  emphasised  by  the 
opinions  of  some  of  the  learned  judges.  In  a case  to  which  I shall  refer 
immediately,  Lord  Esher,  Master  of  the  Bolls,  included  within  his  definition  of 
malicious  acts  persuasion  used  for  the  purpose  “ of  benefiting  the  defendant  at  the 
expense  of  the  plaintiff.”  Mr.  Justice  Wills  thinks  this  “going  a great  deal  too  far,” 
and  that  whether  the  act  complained  of  was  malicious  depends  upon  whether 
the  defendant  has,  in  pursuing  his  own  interests,  “ done  so  by  such  means  and 
with  such  a disregard  of  his  neighbour  as  no  honest  and  fair-minded  man  ought 
to  resort  to.”  Here  it  will  be  seen  that  malice  is  not  made  dependent  on 
motive.  The  assumed  motive  is  a legitimate  one,  the  pursuit  of  one’s  own 
interests.  The  malice  depends  on  the  means  used  and  the  disregard  of  one’s 
neighbour,  and  the  test  of  its  existence  is  whether  these  are  such  as  no  honest 
and  fair-minded  man  ought  to  resort  to.  There  is  here  room  for  infinite 
differences  of  opinion.  Some,  I daresay,  applying  this  test,  would  consider  that 
a strike  by  workmen  at  a time  damaging  to  the  employer  or  a “ lock-out  ” by 
an  employ ei  a time  of  special  hardship  to  the  workmen  were  such  means 
and  exhibited  such  a disregard  of  his  neighbour  as  an  honest  and  fair-minded 
man  ought  not  to  resort  to.  Others  would  be  of  the  contrary  opinion.  The  truth 
is  that  this  suggested  test  makes  men’s  responsibility  for  their  actions  depend 
on  the  fluctuating  opinions  of  the  tribunal  before  whom  the  case  may  chance  to 
come  as  to  what  a right-minded  man  ought  or  ought  not  to  do  in  pursuing  his 
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own  interests.  Again,  Mr.  Justice  Cave  expressed  the  view  that  the  action 
of  the  appellant  might  have  been  justified  on  the  principles  of  trade 
competition  if  it  had  been  confined  to  the  time  when  the  men 
were  doing  iron  work,  but  that  it  “was  without  just  cause  or  excuse, 
and  consequently  malicious,”  inasmuch  as  the  respondents  were  not  at  the 
time  engaged  upon  iron  work.  On  the  other  hand,  it  is  evident,  from  the 
reasoning  of  some  of  the  learned  judges  who  think  the  respondents  entitled  to 
succeed,  that  they  would  not  be  prepared  to  adopt  this  distinction,  and  would 
regard  the  act  as  “ malicious  ” in  either  case.  The  present  case  was  treated  in 
the  court  below  as  governed  practically  by  the  previous  decisions  of  the  same 
court  in  Bowen  v.  Hall  and  Temperton  v.  Russell.  The  former  of  these  cases 
was  an  action  brought  against  the  defendant  for  maliciously  inducing  a person 
who  had  entered  into  a contract  of  service  with  the  plaintiff  to  break  that 
contract.  It  raised,  for  the  first  time  in  the  Court  of  Appeal,  the  question 
whether  Lumley  v.  G-ye  was  rightly  decided.  Lord  Justice  Brett  delivered  the 
judgment  of  the  court,  in  which  Lord  Selborne,  Lord  Chancellor,  concurred, 
Lord  Chief  Justice  Coleridge  dissenting.  The  law  was  thus  laid  down  in 
the  judgment  of  the  majority  of  the  court : “ Merely  to  persuade  a person 
to  break  his  contract  may  not  be  wrongful  in  law  or  fact  as  in  the  second 
case  put  by  Mr.  Justice  Coleridge.  But  if  the  persuasion  be  used  for  the 
indirect  purpose  of  injuring  the  plaintiff,  or  of  benefiting  the  defendant 
at  the  expense  of  the  plaintiff,  it  is  a malicious  act,  which  is  in  law 
and  in  fact  a wrong  act,  and  therefore  a wrongful  act,  and  therefore  an 
actionable  act,  if  injury  ensues  from  it.  We  think  that  it  cannot  be 

doubted  that  a malicious  act,  such  as  is  above  described,  is  a wrongful 
act  in  law  and  in  fact.”  This  case  was  followed,  and  the  view  of  the 
law  thus  expressed  was  re-asserted  by  Lord  Esher,  Master  of  the  Rolls,  in 
Temperton  v.  Russell.  It  will  be  seen  that  “ malicious  ” is  here  defined  as 
the  indirect  purpose  of  injuring  the  plaintiff,  or  of  benefiting  the  defendant  at 
the  expense  of  the  plaintiff.  It  is  said  that  a malicious  act  thus  defined  is  in 
law  and  in  fact  a wrong  act,  and,  therefore,  a wrongful  act.  I am  not  sure 
that  I quite  understand  what  is  meant  by  saying  that  it  is  “ in  fact  ” a wrong  act, 
as  distinguished  from  its  being  so  in  “ in  law,”  and  that  because  so  wrong  it  is, 
therefore,  wrongful.  I can  only  understand  it  as  meaning  that  it  is  an  act 
morally  wrong.  The  law  does  not  certainly  profess  to  treat  as  a legal  wrong 
every  act  which  may  be  disapproved  of  in  point  of  morality ; but,  further,  I 
cannot  agree  that  all  persuasion  where  the  object  is  to  benefit  the  person  who 
uses  the  persuasion  at  the  expense  of  another  is  morally  wrong.  Numberless 
instances  might  be  put  in  which  such  persuasion,  which  is  of  constant  occur- 
rence in  the  affairs  of  life,  would  not  be  regarded  by  anyone  as  reprehensible. 
The  judgment  is  grounded  almost  wholly  upon  the  presence  of  this  element, 
that  the  purpose  of  the  inducement  is  to  injure  the  plaintiff  or  to  benefit  the 
defendant  at  his  expense.  The  fact  that  the  act  which  is  induced  by  the  per- 
suasion is  the  breach  of  a contract  with  the  plaintiff  is  treated  as  a subordinate 
matter,  which  without  this  element  would  not  be  a wrong  act,  or  an  act  wrong- 
ful, and  therefore  actionable.  The  motive  of  the  person  who  did  the  act  com- 
plained of  was  thus  treated  as  the  gist  of  the  action.  In  Temperton  v. 
Russell  the  further  step  was  taken  by  the  majority  of  the  court — Lord  Justice 
Smith  reserving  his  opinion  on  the  point — of  asserting  that  it  was 
immaterial  that  the  act  induced  was  not  the  breach  of  a contract, 
but  only  the  not  entering  into  a contract,  provided  that  the  motive  of 
desiring  to  injure  the  plaintiff,  or  to  benefit  the  defendant  at  the  expense  of  the 
plaintiff,  was  present.  It  seems  to  have  been  regarded  as  only  a small  step 
from  the  one  decision  to  the  other,  and  it  was  said  that  there  seemed  to  be  no 
good  reason  why,  if  an  action  lay  for  maliciously  inducing  a breach  of  contract, 
it  should  not  equally  lie  for  maliciously  inducing  a person  not  to  enter  into 
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a contract.  So  far  from  thinking  it  a small  step  from  the  one  decision  to  the 
other,  1 think  there  is  a chasm  between  them.  The  reason  for  a distinction 
between  the  two  cases  appears  to  me  to  be  this  : that  in  the  one  case  the  act 
procured  was  the  violation  of  a legal  right,  for  which  the  person  doing  the  act 
which  injured  the  plaintiff  couid  be  sued,  as  well  as  the  person  who  procured  it, 
whilst  in  the  other  case  as  no  legal  right  was  violated  by  the  person  who  did  the 
act  from  which  the  plaintiff  suffered,  he  would  not  be  liable  to  be  sued  in 
respect  of  the  act  done,  whilst  the  person  who  induced  him  to  do  the  act  would 
be  liable  to  an  action.  I think  this  was  an  entirely  new  departure.  A study  of 
the  case  of  Lumley  v.  Gye  has  satisfied  me  that  in  that  case  a majority  of  the 
court  regarded  the  circumstance  that  what  the  defendant  procured  was  a breach 
of  contract  as  the  essence  of  the  cause  of  action.  It  is  true  that  the  word 
“ maliciously  ” was  to  be  found  in  the  declaration,  the  validity  of  which 
was  then  under  consideration,  but  I do  not  think  that  the  learned  judges 
regarded  the  allegation  as  involving  the  necessity  of  proving  an  evil 
motive  on  part  of  the  defendant,  but  merely  as  implying  that 
the  defendant  had  wilfully  and  knowingly  procured  a breach  of 
contract.  Indeed,  Mr.  Justice  Crompton  appears  to  me  to  indicate  this  in 
express  terms.  He  says  : “It  must  now  be  considered  clear  law  that  a person 
who  wrongfully  and  maliciously,  or,  which  is  the  same  thing,  with  notice 
interrupts  the  relation  subsisting  between  master  and  servant  by  procuring  the 
servant  to  depart  from  the  master’s  service,  or  by  harbouring  and  keeping  him 
as  servant  after  he  has  quitted  it,  and  during  the  time  stipulated  for  as  the 
period  of  service,  whereby  the  master  is  injured,  commits  a wrongful  act,  for 
which  he  is  responsible  at  law.”  He  then  proceeds  to  consider  whether  the 
same  law  is  applicable  to  a contract  for  future  service  in  the  case  of  a theatrical 
singer.  Mr.  Justice  Erie  said : “ The  authorities  are  numerous  and  uniform  that 
an  action  will  lie  by  a master  against  a person  who  procures  that  a servant  shall 
unlawfully  leave  his  service.  The  principle  involved  in  these  cases  comprises 
the  present,  for  there  the  right  of  action  in  the  master  arises  from  the  wrongful 
act  of  the  defendant  in  procuring  that  the  person  hired  should  break  his  contract 
by  putting  an  end  to  the  relation  of  employer  and  employed.”  Not  a word,  be 
it  observed,  is  said  about  the  motive  as  constituting  an  element  in  the  wrongful 
act.  This  is  made,  if  possible,  clearer  by  the  answer  which  the  learned  judge 
gives  to  the  objection  that  this  class  of  actions  for  procuring  the  breach  of  a 
contract  of  hiring  rested  upon  no  principle,  and  ought  not  to  be  extended  beyond 
the  cases  theretofore  decided  relating  to  trade,  manufacture,  or  household 
service.  “ The  answer,”  said  the  learned  judge,  “ appears  to  me  to  be  that  the 
class  of  cases  referred  to  rests  upon  the  principle  that  the  procurement  of  the 
violation  of  the  right  is  a cause  of  action,  and  that  when  this  principle  is  applied 
to  a violation  of  a right  arising  upon  a contract  of  hiring  the  nature  of  the  service 
contracted  for  is  immaterial.”  I think  the  view  of  Mr.  Justice  Wightman  was 
substantially  the  same.  He  relies  much  upon  the  case  of  Winsmore  v.  Green- 
bank  (Willes  577).  In  relation  to  that  case  he  says  : “It  was,  prima  facie , an 
unlawful  act  of  the  wife  to  live  apart  from  her  husband,  and  it  was  unlawful, 
and  therefore  tortious  in  the  defendant  to  procure  and  persuade  her  to  do  an 
unlawful  act,  and  as  damage  to  the  plaintiff  was  thereby  occasioned,  an  action 
on  the  case  was  held  maintainable.  This  case  appears  to  me  to  be  an 
exceedingly  strong  authority  in  the  plaintiff’s  favour.  It  was  undoubtedly, 
prima  facie , an  unlawful  act  on  the  part  of  Miss  Wagner  to  break  her  contract, 
and  therefore  a tortious  act  of  the  defendant  maliciously  to  procure  her  to  do 
so.”  It  is  true  the  learned  judge  here  uses  the  word  “ maliciously,”  but  I 
think  he  means  no  more  by  this  than  “ wilfully  and  knowing  that  he  was  pro- 
curing an  unlawful  act.”  The  essence  of  the  tort  was  manifestly  regarded  by 
the  learned  judge  as  the  procuring  one  person  to  do  an  unlawful  act  to  the 
injury  of  another.  In  Winsmore  v.  Greenbank,  upon  which  the  learned  judge 
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relied  as  a strong  authority  in  support  of  the  plaintiffs  case,  there  was  not  even 
an  allegation  of  malice.  The  allegation  was  that  the  defendant  “ unlawfully 
and  unjustly  ” procured  a wife  not  to  return  to  her  husband,  whereby  he 
was  damnified.  Lord  Chief  Justice  Willes,  in  his  judgment,  said,  in  answer 
to  objections  that  were  taken  to  the  pleadings,  “ It  must  be  an 
unlawful  procuring,  and  it  need  not  be  shown  on  the  pleadings  how 
it  is  unlawful.  It  was  said  that  it  was  necessary  for  the  plaintiff  to  add  ‘ by 
false  insinuations,’  but  it  is  not  material  to  add  whether  they  were  true  or  false. 
If  they  were  true,  and  by  means  of  them  the  defendant  persuaded  the  plaintiffs 
wife  to  do  an  unlawful  act,  it  was  unlawful  in  the  defendant.”  Upon  a review, 
then,  of  the  judgments  in  Lumley  v.  Gye,  I am  satisfied  that  the  procuring 
what  was  described  as  an  unlawful  act,  namely,  a breach  of  contract,  was 
regarded  as  the  gist  of  the  action.  I think  the  judgment  would  have  been 
precisely  the  same  if,  instead  of  the  word  “ maliciously,”  the  words  “ wilfully 
and  with  notice  of  the  contract,”  had  been  found  in  the  declaration.  Every 
word  of  the  reasoning  of  the  three  learned  judges  would  have  been  equally 
applicable  to  that  case.  I am  not  concerned  now  to  inquire  whether  the 
decision  in  Lumley  v.  Gye  was  right.  I admit  the  force  of  the  reasons  given  by 
the  learned  judges  for  holding  that  an  action  lies  not  only  against  a person  who 
breaks  a contract,  but  against  anyone  procuring  a breach  of  contract  to  the 
detriment  of  the  plaintiff.  There  are,  however,  arguments  the  other  way,  and  I 
must  not  be  understood  as  expressing  an  opinion  one  way  or  the  other  whether 
such  an  action  can  be  maintained.  It  is  certainly  a general  rule  of  our  law 
that  an  act  prima  facie  lawful  is  not  unlawful  and  actionable  on  account  of  the 
motive  which  dictated  it.  I put  aside  the  case  of  conspiracy,  which  is 
anomalous  in  more  than  one  respect.  It  has  recently  been  held  in  this  House  in 
the  case  of  the  Mayor  of  Bradford  v.  Pickles  (73  L.  T.  Rep.  353 ; (1895)  A.  C.  587) 
that  acts  done  by  the  defendant  upon  his  own  land  were  not  actionable  when 
they  were  within  hrs  legal  rights,  even  though  his  motive  were  to  prejudice  his 
neighbour.  The  language  of  the  noble  and  learned  lords  was  distinct.  Lord 
Halsbury  said  : “ This  is  not  a case  where  the  state  of  mind  of  the  person  doing 
the  act  can  affect  the  right.  If  it  was  a lawful  act,  however  ill  the  motive 
be,  he  had  a right  to  do  it.  If  it  was  an  unlawful  act,  however  good  the 
motive  might  be,  he  would  have  no  right  to  do  it.”  The  statement  was 
confined  to  the  class  of  case  then  before  the  House,  but  I apprehend  that  what 
was  said  is  not  applicable  only  to  rights  of  property,  but  is  equally  applicable  to 
the  exercise  by  an  individual  of  his  other  rights.  The  common  law  on  the 
subject  was  emphatically  expressed  by  Baron  Parke  in  delivering  the  judgment  of 
the  court  in  Stevenson  v.  Newnham  (13  G.  B.  285).  In  that  case  the  question 
was  whether  a declaration  was  good  which  averred  that  the  defendant 
“ maliciously”  distrained  for  more  rent  than  was  due.  It  was  held  that  the 
allegation  of  malice  did  not  make  it  good.  Baron  Parke  said  : “ An  Act  which 
does  not  amount  to  a legal  injury  cannot  be  actionable  because  it  is  done  with  a 
bad  intent.”  More  than  one  of  the  learned  judges  who  were  summoned  refers 
with  approval  to  the  definition  of  malice  by  Mr.  Justice  Bayley  in  the  case  of 
Bromage  v.  Prosser  (4  B.  and  C.  247)  : “ Malice  in  common  acceptation  of  the 
term  means  ill-will  against  a person,  but  in  its  legal  sense  it  means  a wrongful 
act  done  intentionally  without  just  cause  or  excuse.”  It  will  be  observed 
that  this  definition  eliminates  motive  altogether.  It  includes  only 
“wrongful”  acts  intentionally  done.  I may  remark  in  passing  that  I am 
quite  unable  to  see  how  the  definition  assists  the  respondents.  It  seems 
to  me  to  tell  the  other  way.  In  the  present  case  the  contention  is  that  the 
malicious  motive  makes  “ wrongful  ” an  act  that  otherwise  would  not  be  so. 
It  may  be  convenient  here  to  refer  to  Green  v.  The  General  Omnibus  Company 
(7  C.  B.  N.  S.  290),  which  was  relied  on  as  showing  that  a malicious  motive 
may  make  actionable  acts  otherwise  innocent.  In  my  opinion,  it  affords  no 
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support  to  such  a proposition.  Acts  were  charged  in  the  declaration  which 
manifestly  interfered  with  the  plaintiff  in  the  free  use  of  the  highway  to  which 
he  was  entitled.  The  declaration  averred  that  he  was  obstructed  in  the  use  of 
it.  It  was  demurred  to  on  the  ground  that  a corporation  could  not  be  guilty  of 
malice,  and  that  this  was  of  the  essence  of  the  cause  of  action.  The  decision  was 
only  that  the  declaration  was  good.  It  was  held  that  a malicious  motive  was 
essential.  Lord  Chief  Justice  Erie,  in  delivering  the  judgment  of  the  court, 
stated  as  the  grounds  of  the  demurrer  that  the  declaration  charged  “a  wilful  and 
intentional  wrong,”  and  that  the  defendants  being  a corporation  could  not  be 
guilty  of  such  a wrong.  He  obviously  gave  the  averrment  of  malice  the  meaning 
attributed  to  it  by  Mr.  Justice  Bayley,  in  the  case  just  referred  to,  namely,  that 
the  wrongful  acts  were  done  intentionally.  Great  stress  was  laid  at  the  bar  on 
the  circumstance  that  in  an  action  for  maliciously  and  without  reasonable  and 
probable  cause  putting  in  motion  legal  process  an  evil  motive  is  an  essential 
ingredient.  I have  always  understood,  and  I think  it  has  been  the  general 
understanding,  that  this  was  an  exceptional  case.  The  person  against 
whom  proceedings  have  been  initiated  without  reasonable  and  probable 
cause  is  primd  facie  wronged.  It  might  well  have  been  held  that  an 
action  always  lay  for  thus  putting  the  law  in  motion.  But  I apprehend  that 
the  person  taking  proceedings  was  saved  from  liability  if  he  acted  in  good  faith, 
because  it  was  thought  that  men  might  otherwise  be  too  much  deterred  from 
enforcing  the  law,  and  that  this  would  be  disadvantageous  to  the  public.  Some 
of  the  learned  judges  cite  actions  of  libel  and  slander  as  instances  in  which  the 
legal  liability  depends  on  the  presence  or  absence  of  malice.  I think  this  a 
mistake.  The  man  who  defames  another  by  false  allegations  is  liable  to  an 
action,  however  good  his  motive,  and  however  honestly  he  believed  in  the 
statement  he  made.  It  is  true  that  in  a limited  class  of  cases  the  law,  under 
certain  circumstances,  regards  the  occasion  as  privileged,  and  exonerates  the 
person  who  has  made  false  defamatory  statements  from  liability  if  he  has  made 
them  in  good  faith.  But  if  there  be  not  that  duty  or  interest  which  in  law 
creates  the  privilege,  then,  though  the  person  making  the  statements  may  have 
acted  from  the  best  of  motives,  and  felt  it  his  duty  to  make  them,  he  is  none  the 
less  liable.  The  gist  of  the  action  is  that  the  statement  was  false  and 
defamatory.  Because  in  a strictly  limited  class  of  cases  the  law  allows  the 
defence  that  the  statements  were  made  in  good  faith,  it  seems  to  me,  with  all 
deference,,  illogical  to  affirm  that  malice  constitutes  one  of  the  elements  of  the 
torts  known  to  the  law  as  libel  and  slander.  But  even  if  it  could  be 
established  that  in  cases  falling  within  certain  well-defined  categories, 
it  is  settled  law  that  an  evil  motive  renders  actionable  acts  otherwise 
innocent,  that  is  surely  far  from  showing  that  such  a motive  always 
makes  actionable  acts  prejudicial  to  another  which  are  otherwise  lawful, 
or  that  it  does  so  in  cases  like  the  present  utterly  dissimilar  from  those 
within  the  categories  referred  to.  The  question  raised  by  the  decision  under 
appeal  is  one  of  vast  importance  and  wide-reaching  consequences.  In 
Temperton  v.  Bussell  it  was  held  that  the  principle  of  Lumley  v.  Gye  and 
Bowen  v.  Hall  was  not  confined  to  breaches  of  contract  of  service,  but  applied 
to  breaches  of  any  contract.  The  law  laid  down  in  Bowen  v.  Hall  in  terms 
applies  to  all  contracts,  and  I quite  agree  that  the  nature  of  the  contract  can 
make  no  difference.  If  the  judgment  under  appeal  is  to  stand,  and  the  fact 
that  the  act  procured  was  unlawful  as  being  a breach  of  contract  be  immaterial, 
it  follows  that  every  person  who  persuades  another  not  to  enter  into  any 
contract  with  a third  person  may  be  sued  by  that  third  person  if  the  object 
were  to  benefit  himself  at  the  expense  of  such  person.  Such  a case  is  within 
the  very  wqrds  employed  in  Bowen  v.  Hall  as  applied  in  the  present  judgment. 
I do  not  think  it  possible  to  maintain  such  a proposition.  It  would  obviously 
apply  where  one  trader  induced  another  not  to  contract  with  a third  person 
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with  whom  he  was  in  negotiation,  but  to  make  the  contract  with  himself  instead, 
a proceeding  which  occurs  every  day,  and  the  legitimacy  of  which  no  one 
would  question.  Yet  it  is  within  the  very  language  used  in  Bowen  v.  Hall. 
He  induces  a person  not  to  enter  into  a contract  with  a third  person,  and  his 
object  is  to  benefit  himself  at  the  expense  of  the  person  who  would  otherwise  have 
obtained  the  contract,  and  thus  necessarily  to  injure  him  by  depriving  him  of  it. 
It  was  said  at  the  bar  that  there  was  an  exception  in  favour  of  trade  competition. 
I know  of  no  ground  for  saying  that  such  an  exercise  of  individual  right  is  treated 
with  exceptional  favour  by  the  law.  But  it  is  possible  to  give  many  illustrations  to 
which  no  such  answer  would  apply.  I give  one : A landowner  persuades 
another  to  sell  him  a piece  of  land  for  which  a neighbour  is  negotiating.  It  ia 
so  situated  that  it  will  improve  the  value  of  the  property  of  whichever  of  them 
obtains  it.  His  motive  is  to  benefit  himself  at  his  neighbour’s  expense ; he 
induces  the  owner  of  the  land  not  to  contract  with  his  neighbour.  The  case  is 
within  the  terms  of  the  judgment  in  Bowen  v.  Hall.  Would  it  be  possible  to 
contend  that  an  action  lay  in  such  a case  ? If  the  fact  be  that  malice  is  the 
gist  of  the  action  for  inducing  or  procuring  an  act  to  be  done  to  the  prejudice  of 
another,  and  not  that  the  act  induced  or  procured  is  an  unlawful  one  as  being  a 
breach  of  contract  or  otherwise,  I can  see  no  possible  ground  for  confining  the 
action  to  cases  in  which  the  thing  induced  is  the  not  entering  into  a contract. 
It  seems  to  me  that  it  must  equally  lie  in  the  case  of  every  lawful  act  which 
one  man  induces  another  to  do  where  his  purpose  is  to  injure  his  neighbour  or  to 
benefit  himself  at  his  expense.  I cannot  hold  that  such  a proposition  is  tenable 
in  principle,  and  no  authority  is  to  be  found  for  it.  I should  be  the  last  to 
suggest  that  the  fact  that  there  was  no  precedent  was  in  all  cases  conclusive 
against  the  right  to  maintain  an  action.  It  is  the  function  of  the  courts  te 
apply  established  legal  principles  to  the  changing  circumstances  and 
conditions  of  human  life.  But  the  motive  of  injuring  one’s  neighbour  or  of 
benefiting  oneself  at  his  expense  is  as  old  as  human  nature.  It  must  for 
centuries  have  moved  men  in  countless  instances  to  persuade  others  to  do  or  to 
refrain  from  doing  particular  acts.  The  fact  that  under  such  circumstances  no 
authority  for  an  action  founded  on  these  elements  has  been  discovered,  does  go 
far  to  show  that  such  an  action  cannot  be  maintained.  I think  these  considera- 
tions (subject  to  a point  which  I will  presently  discuss)  sufficient  to  show  that 
the  present  action  cannot  be  maintained.  It  is  said  that  the  statement  that  the 
defendant  would  call  men  out,  if  made,  was  a threat.  It  is  this  aspect  of  the 
case  which  has  obviously  greatly  influenced  some  of  the  learned  judges.  Mr.  Justice 
Hawkins  says  that  the  defendant  without  excuse  or  justification  “wilfully,  unlaw- 
fully, unjustly,  and  tyrannically  invaded  the  plaintiffs’  right  by  intimidating  and 
coercing  their  employers  to  deprive  them  of  their  present  and  future  employ- 
ment,” and  that  the  plaintiffs  are,  therefore,  entitled  to  maintain  this  action. 
But  “excuse  or  justification”  is  only  needed  where  an  act  is  primd  facie 
wrongful.  Whether  the  defendant’s  act  was  so  is  the  matter  to  be  determined. 
To  say  that  the  defendant  acted  “ unlawfully  ” is  with  all  respect  to  beg  the 
question  which  is  whether  he  did  so  or  not  ? To  describe  his  acts  as  unjust  and 
tyrannical  proves  nothing,  for  these  epithets  may  be,  and  are,  in  popular 
language,  constantly  applied  to  acts  which  are  within  a man’s  rights,  and 
unquestionably  lawful.  In  my  opinion,  these  epithets  do  not  advance  us  a step 
towards  the  answer  to  the  question  which  has  to  be  solved.  The  proposition  is, 
therefore,  reduced  to  this,  that  the  appellant  invaded  the  plaintiffs’  right  by  intimi- 
dating and  coercing  their  employers.  In  another  passage,  in  his  opinion,  the 
learned  judge  says  that  there  is  no  authority  for  the  proposition  that^to  render 
threats,  menaces,  intimidation,  or  coercion  available  as  elements  in  a cause  of 
action,  they  must  be  of  such  a character  as  to  create  fear  of  personal  violence. 
I quite  agree  with  this.  The  threat  of  violence  to  property  is  equally  a threat 
in  the  eye  of  the  law.  And  many  other  intances  might  be  given.  On  the  other 
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hand,  it  is  undeniable  that  the  terms  “ threat,”  “ coercion,”  and  even 
“intimidation  ” are  often  applied  in  popular  language  to  utterances  which  are 
quite  lawful  and  give  rise  to  no  liability  either  civil  or  criminal.  They  mean  no 
more  than  this,  that  the  so-called  threat  puts  pressure,  and  perhaps  extreme 
pressure,  on  the  person  to  whom  it  is  addressed,  to  take  a particular  course. 
Of  this  again,  numberless  instances  might  be  given.  Even  then,  if  it  can  be 
said  without  abuse  of  languages  that  the  employers  were  “intimidated  and 
coerced  ” by  the  appellant,  even  if  this  be  in  a certain  sense  true,  it  by  no 
aneans  follows  that  he  committed  a wrong  or  is  under  any  legal  liability  for  his 
act.  Everything  depends  on  the  nature  of  the  representation  or  statement  by 
which  the  pressure  was  exercised.  The  law  cannot  regard  the  act  differently 
because  you  choose  to  call  it  a threat  or  coercion  instead  of  an  intimation  or 
warning.  I understood  it  to  be  admitted  at  the  bar,  and  it  was  indeed 
stated  by  one  of  the  learned  judges  in  the  Court  of  Appeal,  that 
it  would  have  been  perfectly  lawful  for  all  the  ironworkers  to  leave 
their  employment  and  not  to  accept  a subsequent  engagement  to  work 
in  the  company  of  the  plaintiffs.  At  all  events  I cannot  doubt  that 
this  would  have  been  so.  I cannot  doubt  either  that  the  appellant  or  the 
authorities  of  the  union  would  equally  have  acted  within  his  or  their  rights  if  he 
or  they  had  “ called  the  men  out.”  They  were  members  of  the  union.  It  was 
for  them  to  determine  whether  they  would  become  so  or  not,  and  whether  they 
would  follow  or  not  follow  the  instructions  of  its  authorities,  though  no 
doubt  if  they  had  refused  to  obey  any  instructions  which,  under  the  rules  of  the 
union,  it  was  competent  for  the  authorities  to  give,  they  might  have  lost  the 
benefits  they  derived  from  membership.  It  is  not  for  your  lordships  to  express 
any  opinion  on  the  policy  of  Trade  Unions,  membership  of  which  may 
undoubtedly  influence  the  action  of  those  who  have  joined  them.  They  are  now 
recognised  by  law  ; they  are  combinations  of  employers  as  well  as  of  employed. 
The  members  of  these  unions,  of  whichever  class  they  are  composed,  act  in  the 
interest  of  their  class.  If  they  resort  to  unlawful  acts  they  may  be  indicted  or 
sued.  If  they  do  not  resort  to  unlawful  acts  they  are  entitled  to  further  their 
interests  in  the  manner  which  seems  to  them  best  and  most  likely  to  be  effectual. 
If,  then,  the  men  had  ceased  to  work  for  the  company,  either  of  their  own 
motion  or  because  they  were  “ called  out,”  and  the  company  in  order  to  secure 
their  return  had  thought  it  expedient  no  longer  to  employ  the  plaintiffs,  they 
could  certainly  have  maintained  no  action.  Yet  the  damage  to  them  would 
have  been  just  the  same.  The  employers  would  have  been  subjected  to 
precisely  the  same  “ coercion  and  intimidation,”  save  that  it  was  by  act 
and  not  by  prospect  of  the  act  ; they  would  have  yielded  in  precisely 
the  same  way  to  the  pressure  put  upon  them,  and  been  actuated 
by  the  same  motive,  and  the  aim  of  those  who  exercised  the  pressure  would 
have  been  precisely  the  same.  The  only  difference  would  have  been  the 
additional  result  that  the  company  also  might  have  suffered  loss.  I am  quite 
unable  to  conceive  how  the  plaintiffs  can  have  a cause  of  action,  because, 
instead  of  the  iron  workers  leaving  either  of  their  own  motion,  or  because  they 
were  called  out,  there  was  an  intimation  beforehand  that  either  the  one  or  the 
other  of  these  courses  could  be  pursued.  The  iron  workers  were  employed  on 
the  terms  that  they  might  leave  at  the  close  of  any  day,  and  that,  on  the  other 
hand,  the  employers  might,  if  they  saw  fit,  then  discharge  them.  The 
company  had  employed  the  men,  knowiug  that  they  were  members  of  the 
union,  and  they  had  on  one  occasion,  at  least,  dealt  with  the  appellant  as  its 
delegate.  They  had  no  ground  for  complaint  if  the  men  left,  as  they  were  by 
contract  entitled  to  do,  whether  the  men  left  of  their  own  motion,  or  followed 
the  instructions  of  their  union  leaders.  It  is  said  that  the  company  were  in 
the  power  of  the  men,  because  of  the  business  loss  to  which  the  withdrawal  of 
the  men  would  subject  them.  But  to  what  was  this-  due,  if  not  to  the  act  of  the 
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company  themselves  in  employing  these  men  under  a contract  which  either 
party  might  any  day  determine  ? Under  such  circumstances,  to  compare  the 
act  of  the  company  to  that  of  the  traveller  who,  on  a pistol  being  presented  to 
his  head,  hands  his  purse  to  the  highwayman,  appears  to  me  grotesque.  The 
object  which  the  appellant  and  the  iron  workers  had  in  view  was  that  they  should 
be  freed  from  the  presence  of  men  with  whom  they  dislike  working,  or  to  prevent 
what  they  deemed  an  unfair  interference  with  their  rights  by  men  who  did  not 
belong  to  their  craft  doing  the  work  to  which  they  had  been  trained.  Whether 
we  approve  or  disapprove  of  such  attempted  trade  restrictions,  it  was  entirely 
within  the  right  of  the  iron  workers  to  take  any  steps,  not  unlawful,  to  prevent 
any  of  the  work  which  they  regarded  as  legitimately  theirs  being  entrusted  to 
other  hands.  Some  stress  was  laid  in  the  court  below  upon  the  fact  that  the 
plaintiffs  were  not  at  the  time  in  question  engaged  upon  iron  work,  although 
immediately  before  that  time  they  had  been  so  employed  elsewhere.  This,  it 
was  said,  showed  that  the  motive  of  the  defendant  and  the  iron  workers  was 
the  “punishment  ”of  the  plaintiffs  for  what  they  had  previously  done.  I think 
that  the  use  of  the  word  “punishment”  has  proved  misleading.  That  word 
does  not  necessarily  imply  that  vengeance  is  being  wreaked  for  an  act  already 
done,  though  no  doubt  it  is  sometimes  used  in  that  sense.  When  a court  of  justice, 
for  example,  awards  punishment  for  a breach  of  the  law,  the  object  is  not 
vengeance.  The  purpose  is  to  deter  the  person  who  has  broken  the  law  from  a 
repetition  of  his  act,  and  to  deter  other  persons  also  from  committing  similar 
breaches  of  the  law.  In  the  present  case  it  was  admitted  that  the  defendant 
had  no  personal  spite  against  the  plaintiffs.  His  object  was,  at  the  utmost,  to 
prevent  them  in  the  future  from  doing  work  which  he  thought  was  not  within 
their  province,  but  within  that  of  the  ironworkers.  If  he  had  acted  in  exactly 
the  same  manner  as  he  did  at  a time  when  the  plaintiffs  were  engaged  upon  iron 
work,  his  motive  would  have  been  precisely  the  same  as  it  was  in  the  present 
case,  and  the  result  to  the  plaintiffs  would  have  been  in  nowise  different.  I am 
unable  to  see,  then,  that  there  is  any  difference  either  in  point  of  ethics  or 
law  between  the  two  cases.  The  iron  workers  were  no  more  bound  to  work 
with  those  whose  presence  was  disagreeable  to  them  than  the  plaintiffs  were 
bound  to  refuse  to  work  because  they  found  that  this  was  the  case.  The  object 
which  the  defendant  and  those  whom  he  represented  had  in  view  throughout 
was  what  they  believed  to  be  the  interest  of  the  class  to  which  they  belonged. 
The  step  taken  was  a means  to  that  end.  The  act  which  caused  the  damage  to 
the  plaintiffs  was  that  of  the  iron  company  in  refusing  to  employ  them.  The 
company  would  not  subordinate  their  own  interests  to  the  plaintiffs.  It  is 
conceded  that  they  could  take  this  course  with  impunity.  Why,  then,  should 
the  defendant  be  liable  because  he  did  not  subordinate  the  interests  of  those  he 
represented  to  the  plaintiffs  ? Self-interest  dictated  alike  the  act  of  those  who 
caused  the  damage  and  the  act  which  is  found  to  have^induced  them  to  cause  it. 
I have  been  dealing  so  far  with  the  ground  upon  which  the  judgment  in  the 
court  below  proceeded.  The  learned  counsel  for  the  respondents,  however, 
rested  their  arguments  mainly  upon  a different  ground,  which  has  found  favour 
with  the  learned  judges,  who  think  the  plaintiffs  entitled  to  judgment.  It  was 
contended  that  the  defendant,  by  the  course  he  took,  had  interfered  with 
the  plaintiffs  in  their  trade  or  calling,  and  that  this  of  itself  was  an 
actionable  wrong.  In  support  of  this  very  broad  proposition  reliance  was 
mainly  placed  on  the  case  of  Keeble  v.  Hickeringill.  The  declaration  charged 
the  defendant  with  firing  a gun  with  design  to  damnify  the  plaintiff,  and 
frighten  the  wildfowl  from  his  decoy.  In  the  report  (11  East,  574,  n .) 
it  is  stated  that  the  plaintiff  was  lord  of  the  manor,  and  had  a decoy,  and  the 
plaintiff  had  also  made  a decoy  upon  his  own  ground,  which  was  next  adjoining 
the  defendant’s  ground,  and  there  the  plaintiff  had  decoy  and  other  ducks,  of 
which  he  made  profit.  It  was  held  that  the  action  lay.  In  the  report  in  11 
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Mod.  75,  this  observation  is  attributed  to  Lord  Holt : “ Suppose  defendant  bad 
shot  on  bis  own  ground,  if  be  bad  occasion  to  shoot  it  would  be  one  thing,  but 
to  shoot  on  purpose  to  damage  the  plaintiff  is  another  thing,  and  a wrong.”  In 
another  report  Lord  Holt  is  reported  as  saying : “ The  action  lies,  for,  first, 
using  or  making  a decoy  is  lawful ; secondly,  this  employment  of  bis  ground  for 
that  use  is  profitable  to  the  plaintiff,  as  is  the  skill  and  management  of  that 
employment.”  It  is  argued  that  this  decision  rests  upon  the  principle  that 
intentional  interference  with  the  trade  of  another  is  wrongful.  If  it  was  intended 
by  the  decision  to  draw  a distinction  between  firing  by  the  defendant  on  bis  own 
land  when  the  decoy  was  kept  by  the  plaintiff  for  purposes  of  trade  profit  and 
doing  the  same  act  when  the  decoy  was  kept  for  purposes  of  pleasure  only,  I 
can  see  no  ground  for  such  a distinction.  The  defendant  in  firing  upon  bis  own 
land  in  such  a way  as  to  frighten  the  birds  from  the  plaintiff’s  land  was  either 
acting  within  his  own  rights  or  not.  If  he  was  not,  he  would  surely  be  liable, 
whether  the  plaintiff  was  using  his  land  for  pleasure  or  profit.  If  he  was- 
within  his  rights  he  would  not  be  liable  in  either  case,  and  I do  not  see  how  his 
rights  could  depend  on  the  circumstances  that  the  plaintiff  traded  in  ducks  and 
did  not  merely  use  his  decoy  for  purposes  of  sport,  or  that  he  sold  them,  and  did  not 
merely  use  them  for  consumption  by  his  household.  I cannot  think  that  the  right 
of  action  depended  on  the,  circumstance  that  the  plaintiff  traded  in  ducks;  and 
that  there  would  have  been  no  right  of  action,  all  other  circumstances  being  the 
same,  if  he  had  not  done  so.  The  case  may  be  supported,  and  the  observation 
of  Lord  Holt,  which  has  been  quoted,  explained  by  the  circumstance  that  if  the 
defendant  merely  fired  on  his  own  land  in  the  ordinary  use  of  it,  his  neighbour 
could  make  no  complaint,  whilst  if  he  was  not  firing  for  any  legitimate  purpose 
connected  with  the  ordinary  use  of  land,  he  might  be  held  to  commit  a 
nuisance.  In  this  view  of  it,  Keeble  v.  Hickeringill  has,  of  course,  no  bearing  on 
the  present  case.  It  is,  however,  treated  in  their  opinions  by  the  majority  of 
the  learned  judges  as  establishing  the  wide  and  far-reaching  proposition  that 
every  man  has  a right  to  pursue  his  trade  or  calling  without  molestation  or 
obstruction,  and  that  anyone  who,  by  any  act,  though  it  be  not  otherwise 
unlawful,  molests  or  obstructs  him,  is  guilty  of  a wrong,  unless  he  can  show 
lawful  justification  or  excuse  for  so  doing.  The  case  of  Keeble  v.  Hickeringill 
was  decided  about  ’ two  centuries  ago  ; but  I cannot  find  that  it  has  ever  been 
treated,  unless  it  be  quite  recently,  as  establishing  the  broad  general 
proposition  alleged.  No  such  proposition  is  to  be  found  stated,  so  far  as  I 
am  aware,  as  the  ground  of  any  decision,  or  in  any  standard  text-book  of  the 
English  law.  In  Smith’s  Leading  Cases,  which  were  selected,  and  the  notes  on 
them  written  by  one  of  the  most  eminent  lawyers  of  his  day,  the  case  of  Keeble 
v.  Hickeringill  is  not  even  referred  to.  And  the  first  editors  of  the  work, 
after  Mr.  J.  W.  Smith’s  death,  Mr.  Justice  Wills  and  Mr.  Justice  Keating, 
lawyers  on  whose  eminence  it  is  unnecessary  to  dilate,  equally  passed  it  by 
without  notice.  If  the  view  taken  by  the  majority  of  the  learned  judges  whose 
opinions  were  given  at  the  bar  be  correct,  Keeble  v.  Hickeringill  ought  to  have 
been  itself  treated  as  a leading  case.  It  has  not,  as  I believe,  been  an  authority 
on  which  subsequent  decisions  have  been  based,  except  in  cases  relating  to  the 
disturbance  of  decoys  of  wild  birds.  It  is,  nevertheless,  suggested  by  the  learned 
judges  that  it  embodies  the  principle  on  which  many  subsequent  cases  have  been 
decided,  though  it  was  not  referred  to,  and  the  judges  who  pronounced  the 
judgments  were  apparently  unconcious  of  the  authority  they  are  said  to  have 
followed,  j It  is  remarkable  that  amongst  these  cases  are  Lumley  v.  Gye  and 
Bowen  v.  Hall  which  I have  already  discussed.  They  are  said  by  several  of 
the  judges  to  rest  on  the  principle  established  in  Keeble  v.  Hickeringill.  Some 
of  the  judges,  indeed,  criticise  adversely  the  grounds  upon  which  these  cases  were 
decided,  and  intimate  that  they  can  only  be  supported  on  the  ground  taken  by  Lord 
Holt  in  Keeble  v.  Hickeringill.  That  case  however  was  not  cited  by  the  counsel 
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who  argued  Burnley  v.  Gye  or  Bowen  v.  Hall,  or  by  any  of  the  judges  who  decided 
them.  If  it  establishes  the  proposition  contended  for,  it  is  astonishing  that  those 
very  learned  and  distinguished  judges  were  unaware  of  any  such  legal  proposition, 
and  instead  of  taking  this  short  cut  to  their  decision  based  it  upon  elaborate 
reasoning  entirely  unconnected  with  it.  Great  reliance  was  placed  by  the  respon- 
dents on  certain  dicta  of  Lord  Chief  Justice  Holt  in  Keeble  v.  Hickeringill. 
That  learned  judge  is  reported  to  have  said  that  if  a violent  or  malicious  act  is  done 
to  a man’s  occupation,  profession,  or  way  of  getting  a livelihood,  an  action  liea 
in  all  cases.  And  he  gives  the  following  illustrations  : “ If  H.  should  lie  in  the 
way  with  guns  and  fright  boys  from  going  to  school,  and  their  parents  would 
not  let  them  go  thither,  that  schoolmaster  would  have  an  action  for  loss  of  his 
scholars.  A man  hath  a market  to  which  he  hath  toll  of  horses  sold,  a man  is 
bringing  his  horse  to  market  to  sell,  a stranger  hinders  and  obstructs  him  from 
going  to  the  market,  an  action  lies,  because  it  imports  damage.  Again  an 
action  on  the  case  lies  against  one  that  by  threats  frightens  away  his  tenants  at 
will.”  In  all  these  cases  I think  the  Chief  Justice  was  referring  to  acts  in 
themselves  wrongful.  Firing  guns  in  such  a manner  as  to  terrify  persons 
lawfully  passing  along  the  highway  would,  I take  it,  be  an  offence.  And  the 
other  illustrations  given  import,  I think,  that  the  obstruction  and  frightening 
were  of  such  a character  as  to  be  unlawful,  quite  independently  of  the  motives 
which  led  to  them.  The  case  of  Carrington  v.  Taylor  (11  East  571)  was  also 
relied  on  by  the  respondents.  It  is,  I believe,  the  only  case  which  has  been 
expressly  based  on  Keeble  v.  Hickeringill.  The  plaintiff  there  possessed  an 
ancient  decoy,  and  the  defendant  sought  his  livelihood  by  shooting  wildfowl 
from  a boat  on  the  water,  for  which  boat,  with  small  arms,  he  had  a licence 
from  the  Amiralty  for  fishing  and  coasting  along  the  shores  of  Essex.  The 
decoy  was  near  a salt  creek  where  the  tide  ebbs  and  flows.  The  only 
proof  of  disturbance  of  the  decoy  by  the  defendant  was  that,  being  in  his 
boat  shooting  wildfowl  in  a part  of  the  open  creek,  he  had  fired  his  fowling  piece, 
first  within  a quarter  of  a mile  of  the  decoy  and  afterwards  within  200  yards  of 
it  and  had  killed  several  widgeons.  The  judge  left  these  facts  to  the  jury  as 
evidence  of  a wilful  disturbance  of  the  plaintiff’s  decoy  by  the  defendant.  The 
jury  returned  a verdict  of  40s.  damages  and  the  court,  on  a motion  for  a new 
trial,  refused  to  disturb  the  verdict.  They  gave  no  reason  for  their  judgment. 
Unless  a decoy  possesses  some  peculiar  privileges  in  the  eye  of  the  law,  I confess 
myself  quite  unable  to  understand  why  the  defendant  was  liable  to  an  action  or 
was  not  within  his  rights  in  shooting  the  wild  fowl  at  the  place  he  did  for  the 
purpose  of  gaining  a livelihood,  which  is  stated  to  have  been  his  object.  In  any 
case,  the  decision  affords  no  support  to  the  contention  now  under  consideration. 
For  there  was  no  allegation  that  the  plaintiff  traded  in  wildfowl ; “ great  profits 
and  advantages,”  in  pleader’s  language,  might  well  have  accrued  to  him  without 
his  doing  so.  And  there  was  no  proof  that  he  did  so.  Although  some  of  the 
learned  judges  who  support  the  judgment  below  rely  on  this  case,  one  at  least 
thinks  it  bad  law.  The  case  is  important  as  showing,  as  I think  it  clearly  does, 
that  the  judges  of  the  court  of  King’s  Bench  in  1809,  did  not  regard  the  judgment 
in  Keeble  v.  Hickeringill  as  founded  on  interference  with  trade  or  dependent  on 
the  presence  of  malice.'  I turn  now  to  the  other  cases  relied  on  by  the  learned 
judges  in  support  of  the  proposition  on  which  they  found  their  conclusion  in 
favour  of  the  respondents,  which  are  said  to  have  been  decided  upon  the  principle 
embodied  in  Keeble  v.  Hickeringill.  Amongst  the  earliest  of  these  is  Garrett  v. 
Taylor  (Cro.  Jao.  567).  The  declaration  alleged  that  the  plaintiff  was  a 
mason  and  used  to  sell  stones  and  employed  workmen  in  his  stone 

Eit.  “ A1  queux”  — I quote  from  the  fuller  statement  of  the  pleading 
l Rolle’s  Reports,  p.  162 — “le  defendant  tantas  et  frequentas  minas 
de  vita  et  de  mutilations  membrorum  suorum  et  bonorum  devastatione  per 
diversas  sectas  legis  dedit,”  whereby  the  plaintiff’s  workmen  left,  and  he  was 
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unable  to  obtain  others.  After  judgment  this  declaration  was  held  to  disclose  a 
cause  of  action.  It  is  suggested  that  it  is  difficult  to  explain  this  decision, 
except  on  the  ground  that  the  law  recognises  in  every  man  a right  to  carry  on 
his  trade  without  disturbance.  I am  unabLe  to  see  the  difficulty  or  to  think 
that  the  decision  rests  on  any  principle  specially  relating  to  trade.  If  the 
plaintiff  had  not  been  a tradesman,  but  the  owner  of  a house,  and  the  same 
menaces  had  been  uttered  to  those  who  came  from  time  to  time  to  visit  him, 

I cannot  but  think  that  he  would  equally  have  had  a cause  of  action.  He 
would  have  been  affected'  prejudicially  in  the  occupation  and  enjoyment  of  his 
property  by  acts  in  themselves  wrongful.  Again,  in  Tarleton  v.  McGawley 
(Peake,  N.  P.  G.  270),  a gun  was  fired  at  a canoe  coming  to  the  plaintiff’s  ship, 
whereby  one  of  the  natives  in  it  was  killed,  and  so  natives  were  deterred  by 
fright  from  approaching  it  for  the  purpose  of  trading.  It  is  said  that  the 
essence  of  the  wrong  in  this  case  was  that  the  plaintiff  was  disturbed  in  his 
trade.  I do  not  think  so.  Can  it  be  doubted  that,  if  the  shipowner  had 
desired  the  presence  of  persons  on  board  his  ship  for  any  other  purpose, 
and  the  same  wrongful  act  had  deterred  them  from  approaching  the  ship, 
the  shipowner  might  have  maintained  a similar  action  to  recover  damages 
for  any  loss  or  inconvenience  to  which  he  had  been  put  owing  to  the  wrongful 
act  of  the  defendant  ? I will  not  trouble  your  lordships  by  going  through  all  the 
cases  referred  to.  Speaking  generally,  I believe  these  actions  would  equally 
have  been  maintainable  if  a similar  wrongful  act  had  caused  damage  to,  or  had 
affected  the  legal  rights  of,  a person  wholly  unconnected  with  trade.  In  all  of 
them  the  act  complained  of  was  in  its  nature  wrongful — violence,  menaces  of 
violence,  false  statements.  In  none  of  them  was  the  proposition  now  contended 
for  laid  down  or  hinted  at,  and  they  can  be  supported  without  resort  to  any  such 
principle.  No  doubt  in  some  of  the  cases  referred  to  the  wrong  was  of  such  a 
nature  that  it  is  difficult  to  imagine  circumstances  in  which  precisely  the 
same  wrong  could  have  caused  damage  to  a person  not  in  trade,  but  the 
act  was  not  wrongful  merely  because  it  affected  the  man  in  his  trade, 
though  it  was  this  circumstance  which  occasioned  him  loss.  Among 
the  authorities  relied  on  were  those  relating  to  slander  of  a man  in  the 
way  of  his  trade.  This  action,  again,  was  traced  to  the  principle  that  a man’s 
trade  must  not  be  interfered  with.  It  is  true  that  slander  of  a man  in  the  way  ' 
of  his  trade  is  actionable  without  proof  of  special  damage ; but,  whatever  the 
slander,  the  wrong  is  precisely  the  same — that  defamatory  words  have  been 
uttered.  And  slander  of  a man  in  the  way  of  his  office,  if  it  be  an  office  of  profit 
or  even  of  dignity,  where  it  is  one  from  which  the  holder  may  be  removed,  is 
actionable,  without  proof  of  special  damage,  in  precisely  the  same  way  as  is  slander 
of  a man  in  the  way  of  his  trade.  I now  proceed  to  consider  on  principle  the 
proposition  advanced  by  the  respondents,  the  alleged  authorities  for  which  I have 
been  discussing.  I do  not  doubt  that  everyone  has  a right  to  pursue  his  trade 
or  employment  without  “ molestation  ” or  “ obstruction  ” if  those  terms  are 
used  to  imply  some  act  in  itself  wrongful.  This  is  only  a branch  of  a much 
wider  proposition,  namely,  that  everyone  has  a right  to  do  any  lawful  act  he 
pleases  without  molestation  or  obstruction.  If  it  be  intended  to  assert  that  an 
act  not  otherwise  wrongful  always  becomes  so  if  it  interferes  with  another’s 
trade  or  employment,  and  needs  to  be  excused  or  justified,  I say  that  such  a 
proposition  in  my  opinion  has  no  solid  foundation  in  reason  to  rest  upon.  A 
man’s  right  not  to  work  or  not  to  pursue  a particular  trade  or  calling,  or  to 
determine  when  or  where  or  with  whom  he  will  work  is  in  law  a right  of 
precisely  the  same  nature  and  entitled  to  just  the  same  protection  as  a man’s 
right  to  trade  or  work.  They  are  but  examples  of  that  wider  right  of  which  I 
have  already  spoken.  That  wider  right  embraces  also  the  right  of  free  speech. 

A man  has  a right  to  say  what  he  pleases  to  induce,  to  advise,  to  exhort,  to 
command,  provided  he  does  not  slander  or  deceive  or  commit  any  other  of  the 
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wrongs  known  to  the  law  of  which  speech  may  be  the  medium.  Unless  he  is 
thus  shown  to  have  abused  his  right,  why  is  he  to  be  called  upon  to  excuse  or 
justfy  himself  because  his  words  may  interfere  with  someone  else  in  his  calling? 
In  the  course  of  the  argument  one  of  your  lordships  asked  the  learned 
counsel  for  the  respondents  whether,  if  a butler  on  account  of  a quarrel 
with  the  cook,  told  his  master  that  he  would  quit  his  service  if 
the  cook  remained  in  it,  and  the  master  preferring  to  keep  the 
butler  terminated  his  contract  with  the  cook,  the  latter  could  maintain  an 
action  against  the  butler.  One  of  the  learned  judges  answers  this  question  with- 
out hesitation  in  the  affirmative.  As  in  his  opinion  the  present  action  would 
lie,  I think  he  was  logical  in  giving  this  answer.  But  why,  I ask,  was  not  the 
butler  in  the  supposed  case  entitled  to  make  his  continuing  in  the  employment 
conditional  on  the  cook  ceasing  to  be  employed  ? And,  if  so,  why  was  he  not 
entitled  to  state  the  terms  on  which  alone  he  would  remain,  and  thus  give  the 
employer  his  choice  ? Suppose  after  the  quarrel  each  of  the  servants  made  the 
termination  of  the  contract  with  the  other  a condition  of  remaining  in 
the  master’s  service,  and  he  chose  to  retain  one  of  them,  would  this  choice  of 
his  give  the  one  parted  with  a good  cause  of  action  against  the  other  ? In  my 
opinion  a man  cannot  be  called  upon  to  justify  either  act  or  word  merely 
because  it  interferes  with  another’s  trade  or  calling,  any  more  than  he  is  bound 
to  justify  or  excuse  his  act  or  word  under  any  other  circumstances,  unless  it  be 
shown  to  be  in  its  nature  wrongful,  and  thus  to  require  justification.  The 
notion  that  there  may  be  a difference  in  this  respect  between  acts  affecting  trade 
or  employment  and  other  acts  seems  to  be  largely  founded  on  certain  dicta  of 
Lord  Justice  Bowen,  in  the  case  of  the  Mogul  Steamship  Company.  It  must  be 
remembered  that  these  were  obiter  dicta , for  the  decision  was  that  the 
defendants  were  not  liable.  The  passage  perhaps  chiefly  relied  upon  is  the  following : 
“ Now  intentionally  to  do  that  which  is  calculated  in  the  ordihary  course  of 
events  to  damage,  and  which  does  in  fact  damage,  another  in  that  other  person’s 
property  or  trade  is  actionable  if  done  without  just  cause  or  excuse.  Such 
intentional  action  when  done  without  just  cause  or  excuse  is  what  the  law  calls 
a malicious  wrong.”  It  will  be  noted  that  the  learned  judge  here  makes  no 
distinction  between  acts  which  interfere  with  property  and  those  which 
interfere  with  trade.  For  the  purpose  then  in  hand,  the  statement  of  the  law 
may  be  accurate  enough,  but  if  it  means  that  a man  is  bound  in  law  to  justfy  or 
excuse  every  wilful  act  which  may  damage  another  in  his  property  or  trade,  then 
I say,  with  all  respect,  the  proposition  is  far  too  wide,  everything  depends  on 
the  nature  of  the  act,  and  whether  it  is  wrongful  or  not.  Whatever  may  be  the 
effect  of  the  dicta  of  some  of  the  judges  in  the  case  of  the  Mogul  Steamship 
Company  v.  McGregor,  I regard  it  as  an  authority  supporting  the  appellant’s 
case.  Certain  owners  of  ships  formed  an  association  with  the  object  of  securing 
to  themselves  exclusively  a particular  carrying  trade.  They  allowed  a rebate 
on  the  freights  to  all  shippers  who  shipped  only  with  members  of  the  association. 
They  also  sent  ships  to  ports  where  the  plaintiffs  were  endeavouring  to  obtain 
cargoes,  to  carry  at  unremunerative  rates,  in  order  to  secure  the  trade  to  them- 
selves. A circular  was  sent  by  an  agent  of  the  defendants  reminding  shippers  at 
a particular  port  that  shipments  for  London  by  any  of  the  plaintiff’s  steamers  at 
any  of  the  ports  in  China  would  exclude  the  firm  making  the  shipment  from 
participation  in  the  returns  of  freight  during  the  whole  six-monthly 
period  in  which  they  had  been  made  even  though  the  firm  elsewhere  might 
have  given  exclusive  support  to  the  steamers  of  the  combination.  It  was 
held  by  this  House  that  thq  plaintiffs  had  no  cause  of  action.  This,  too,  be 
it  observed,  though  the  action  was  in  respect  of  a conspiracy,  what  was  done 
being  in  pursuance  of  a common  course  of  action  concerted  by  several  ship- 
owners. In  that  case  the  very  object  of  the  defendants  was  to  induce  shippers 
to  contract  with  them,  and  not  to  contract  with  the  plaintiffs,  and  thus  to 
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benefit  themselves  at  the  expense  of  the  plaintiffs,  and  to  injure  them  by 
preventing  them  from  getting  a share  of  the  carrying  trade.  Its  express  object 
was  to  molest  and  interfere  with  the  plaintiffs  in  the  exercise  of  their  trade.  It 
was  said  that  this  was  held  lawful  because  the  law  sanctions  acts  which  are 
done  in  furtherance  of  trade  competition.  I do  not  think  the  decision  rests  on 
so  narrow  a basis,  but  rather  on  this,  that  the  acts  by  which  the  competition 
was  pursued  were  all  lawful  acts,  that  they  were  acts  not  in  themselves 
wrongful,  but  a mere  exercise  of  the  right  to  contract  with  whom,  and  when, 
and  under  what  circumstances  and  upon  what  concfttions  they  pleased.  I am 
aware  of  no  ground  for  saying  that  competition  is  regarded  with  special  favour 
by  the  law ; at  all  events,  I see  no  reason  why  it  should  be  so  regarded.  But 
if  the  alleged  exception  should  be  established,  why  is  not  the  present  case 
within  it  ? What  was  the  object  of  the  defendant  and  the  workmen  he  repre- 
sented but  to  assist  themselves  in  competition  with  the  shipwrights  ? In  my 
opinion  there  is  no  difference  in  principle  between  the  two  cases.  A further 
point  to  which  I have  not  yet  referred  was  raised  by  the  counsel  for  the 
respondents.  It  was  said  that  the  appellant  had  been  guilty  of  mis- 
representation, which  had  induced  the  company  to  take  the  course  they 
did.  No  such  point  is  to  be  found  suggested  in  the  pleadings,  no  such 
point  was  raised  at  the  trial  or  in  the  court  of  first  instance,  or  until  the  junior 
counsel  for  the  respondents  addressed  your  lordships.  The  jury  were  not 
asked  whether  there  had  been  a misrepresentation, and  have  not  found  that  this 
was  the  case.  It  is  certainly  not  admitted  by  the  appellant.  Under  these 
circumstances  it  would,  in  my  opinion,  be  without  justification  and  contrary  to 
precedent  for  your  lordships  to  attach  any  weight  to  the  point  now.  But  I think 
it  right  to  add  that  it  does  not  seem  to  me  to  have  been  made  good  as  a matter 
of  fact.  For  the  reasons  I have  given,  I think  the  judgment  should  be  reversed, 
and  judgment  entered  in  the  action  for  the  defendant  with  costs.  I have  only 
very  recently  had  the  opportunity  of  knowing  the  views  entertained  by  the 
Lord  Chancellor  with  regard  to  this  case.  In  consequence  of  them,  I think  it 
right  to  add  the  following  observations.  I am  not  behind  my  noble  and  learned 
friend  in  the  desire  to  preserve  individual  liberty.  But  I think  it  is  never  in 
greater  danger  than  when  a tribunal  is  urged  to  restrict  liberty  of  action  because 
the  manner  in  which  it  has  been  exercised  in  a particular  instance  may  be  dis- 
tasteful. I am  unable  to  regard  as  altogether  accurate  the  statement  of  my 
noble  and  learned  friend  that  up  to  the  period  when  this  case  reached  your 
lordship’s  House  there  was  a unanimous  consensus  of  opinion.  I think  he  has 
overlooked  the  following  facts.  When  the  Court  of  Appeal  in  Bowen  v.  Hall 
held  that  an  action  lay  for  maliciously  inducing  another  to  break  his  contract, 
Lord  Chief  Justice  Coleridge  differing  from  his  two  colleagues,  was  of  opinion 
that  even  in  such  a case  an  action  could  not  be  maintained.  When  in 
Temperton  v.  Russell  Lord  Esher  and  Lord  Justice  Lopes  carried  the  doctrine 
further,  and  held  that  an  action  would  lie  for  maliciously  inducing  another  not 
to  enter  into  a contract,  Lord  Justice  Smith,  notwithstanding  the  strong 
expression  of  opinion  by  those  learned  judges,  significantly  reserved  his  own 
opinion  on  the  point.  And  when  in  the  present  case  Lord  Esher  and  Lord  Justice 
Lopes  re-affirmed  the  opinions  they  had  previously  pronounced,  Lord  Justice 
Rigby  only  concurred  in  the  judgment  under  appeal  in  deference  to  the  opinions 
expressed  in  the  previous  case.  In  my  opinion  the  conclusion  at  which  I have 
arrived  is  not  in  conflict  with  any  decision,  or  even  with  the  pronounced 
opinions  of  any  judges,  except  those  enunciated  in  the  recent  cases  now  under 
review.  On  the  contrary,  I believe,  with  all  deference  to  my  noble  and  learned 
friend  on  the  woolsack,  that  any  other  conclusion  would  run  counter  to 
principles  of  the  common  law  which  have  been  long  well  established  I regard 
the  decision  under  appeal  as  one  absolutely  novel,  only  to  be  supported  by 
affirming  propositions  far  reaching  in  their  consequences,  and,  in  my  opinion, 
dangerous  and  unsound. 
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Lord  Macnaghten  : My  lords,  I am  sorry  to  say  that  I must  begin  by 
recapitulating  the  facts  of  the  case.  For  the  findings  of  the  jury,  taken  by 
themselves  do  not  convey  to  my  mind  any  definite  meaning.  The  jury 
have  found  that  the  appellant  Allen  “maliciously  induced”  the  Glengall 
Iron  ^Company  to  discharge  the  respondents  from  their  service,  and  they 
have  awarded  damages  in  consequence.  I do  not  know  what  the 

jury  meant  by  the  word  “ induced  ” ; I am  not  sure  that  I know  what 
they  meant  by  the  word  “maliciously.”  Sometimes,  indeed,  I rather 

doubt  whether  I quite  understand  that  unhappy  expression  myself.  I am, 
therefore,  compelled  to  turn  for  help  to  the  evidence  at  the  trial,  accepting,  as  I 
suppose  the  jury  must  have  accepted,  the  account’  given  by  the  respondents  in 
preference  to  that  offered  by  the  appellant  wherever  there  may  be  any  shadow 
of  difference  between  them.  [His  lordship  went  through  the  evidence,  and 
continued :]  On  their  dismissal  Flood  and  Taylor  brought  this  action  against 
Allen.  Each  party  had  the  financial  support  of  their  union.  The  plaintiffs 
joined  as  co-defendants  Jafckson  and  Knight,  the  chairman  and  secretary  of  the 
Boilermakers’  Union.  Jackson  and  Knight  had  no  more  to  do  with  the  matter 
than  any  of  your  lordships.  The  jury  found  that  they  did  not  authorise 
Allen  in  acting  as  he  did.  Qn  further  consideration  the  action  was  dismissed 
against  them,  and  the  disrL&  feal  was  affirmed  on  appeal.  It  is  not  necessary 
for  me  to  say  anything  abor  vhis  part  of  the  case,  except  that  I cannot  help 
thinking  that  the  fact  of  thLe3dge  leaving  any  question  to  the  jury  as  regards 
the  chairman  and  secretary  c:  the  union  must  have  rather  tended  to  confuse 
the  issue  as  between  the  p^  Stiffs  and  Allen.  Although  he  pointed  out  that 
there  was  no  evidence  of  cq^toiracy,  it  must,  I should  think,  have  given  some 
colour  to  the  suggestion  of  ffioressive  combination  as  an  element  to  be  consi- 
dered, whereas  in  the  courfcp  ^ of  the  trial  the  case  was,  in  fact,  as  it  seems 
to  me,  reduced  to  a claim  gainst  Allen  for  what  he  did  in  his  individual 
capacity.  Now,  before  I p^peed  to  consider  the  legal  grounds  on  which 
Mr.  Justice  Kennedy  and  the  Uourt  of  Appeal  decided  the  case  against  Allen,  I 
should  like  to  ask  what  was  wrong  in  Allen’s  conduct.  He  had  nothing  to  do 
with  the  origin  of  the  ill-feeling  against  Flood  and  Taylor.  He  did  nothing  to 
increase  it.  He  went  to  the  dock  simply  because  he  was  sent  for  by  one  of  the 
men  of  his  union.  It  seems  to  be  considered  the  duty  of  a district  delegate  to 
listen  to  the  grievances  of  the  members  of  his  union  within  his  district,  and  to 
settle  the  difficulty  if  possible.  The  jury  found  that  the  settlement  of  this 
dispute  was  a matter  within  Allen’s  discretion.  The  only  way  in  which  he 
could  settle  it  was  by  going  to  see  the  manager.  There  was  surely  nothing 
wrong  in  that.  There  was  nothing  wrong  in  his  telling  the  manager  that  the 
iron-men  would  leave  their  work  unless  the  two  shipwrights  against  whom  they 
had  a grudge  were  dismissed,  if  he  really  believed  that  that  was  what  his  men 
intended  to  do.  As  far  as  their  employers  were  concerned  the  iron-men  were 
perfectly  free  to  leave  their  work  for  any  reason,  or  for  no  reason,  or  even  for  a 
bad  reason ; any  one  of  them  might  have  gone  singly  to  the  manager,  or  they 
might  have  gone  to  him  all  together  (if  they  went  quietly  and  peaceably),  and 
told  him  that  they  would  not  stay  any  longer  with  Flood  and  Taylor  at  work 
among  them.  If  so,  it  is  difficult  to  see  why  fault  should  be  found  with  Allen 
for  going  in  their  place  and  on  their  behalf,  and  saying  what  they  would  have 
said  themselves.  Then  did  Allen  say  or  do  anything  in  the  course  of  his 
interview  with  Mr.  Halkett  which,  in  the  events  which  have  happened,  gives 
Flood  and  Taylor  a right  of  action  against  him  ? That  brings  me  to  the  case 
presented  to  the  jury.  In  the  statement  of  claim  there  were  serious  allegations 
for  which, \s  it  turned  out,  there  was  no  foundation  whatever  in  fact.  It 
was  alleged  that  Allen  and  his  co-defendants  had  induced  the  company  to  break 
contracts  with  the  plaintiffs.  That  was  a mistake ; there  was  no  contract  to 
break.  It  was  alleged  that  Allen  and  his  co-defendants  had  conspired  against 


74 


the  plaintiffs.  That  was  a mistake,  too ; there  was  not,  as  the  learned  judge 
said,  “ a shred  of  evidence  of  any  conspiracy  at  all.”  Then  there  was  a charge 
of  intimidation  and  coercion.  That  charge  vanished  too.  The  only  reference 
the  judge  made  to  it  was  to  say  “there  is  no  evidence  here,  of  course,  of  any- 
thing amounting  to  s intimidation  or  coercion  in  any  legal  sense  of  the  term.” 
The  case  as  launched  broke  down.  The  judge,  however,  saved  two  questions 
from  the  wreck,  and  put  them  to  the  jury.  They  were  these  : 1.  Did  Allen 
maliciously  induce  the  company  to  discharge  the  plaintiffs  ? 2.  Did  Allen 

maliciously  induce  the  company  not  to  engage  the  plaintiffs  ? In  putting  these 
questions  he  explained  that  the  word  maliciously  was  a term  of  art  in  law — a 
proposition,  at  any  rate,  not  universally  true.  “ It  means,”  he  said,  “ connected 
with  the  word  ‘ induce,’  this — that  it  was  not  for  the  mere  purpose  of  forwarding 
fairly  Allen’s  own  interests,  but  from  the  indirect  motive  of  doing  a 
mischief  to  the  plaintiffs  in  their  lawful  business.”  That  comes  near 
the  ordinary  meaning  of  “ malice,”  if  “ deliberate  mischief  ” be  taken  as  its 
ordinary  meaning.  And  it  is  to  be  observed  th%t  in  the  cases  professedly 
founded  on  Lumley  v.  Gye — I refer  particularly  to  'Bowen  v.  Hall, 
Temperton  v.  Russell,  and  the  present  case  in  the  Court  of  Appeal — the  word 
“ malice  ” seems  to  be  used  in  a sense  not  fa?  removed  from  its  ordinary 
and  popular  signification.  As  regards  the  meaning  of  the  word  “ induce,”  I do 
not  think  the  jury  got  much  assistance.  I rathe;  father  from  the  summing-up 
that  the  jury  were  given  to  understand  that  if  th&y  thought  that  Allen  merely 
represented  the  state  of  things  as  it  was — and  thffi  feeling  of  the  iron-men  at  the 
Regent’s  Dock — they  would  be  at  liberty  to  ang  yer  the  questions  put  to  them 
about  Allen  in  the  negative.  But  the  answer  r^yst  be  the  other  way  if  they 
thought  that  Allen  went  further,  and  assumed  JO  represent  the  union,  and  to 
speak  as  if  he  had  the  power  of  the  union  at  hi^ back ; that  would  be  a threat, 
and  would  amount  to  “ inducing.”  I do  not  thh^  it  can  be  said  that  Allen  did 
“ induce  ” the  company  to  discharge  the  plaintiff  Certainly  it  cannot  be  truly 
said  that  he  procured  them  to  be  discharged.  It  yas  not  his  act  that  prevented 
the  company  from  continuing  to  employ  them.  If  the  whole  story  had  been  a 
fiction  and  an  invention  on  his  part,  I could  have  understood  the  finding  of  the 
jury.  But  I do  not  think  there  was  any  misrepresentation  on  Allen’s  part;  I do 
not  think  there  was  any  exaggeration.  Nor,  indeed,  was  there  any  such  point 
made  at  the  trial.  The  evidence  of  the  plaintiffs  themselves  proves  that  the  iron- 
men  were  in  a very  nasty  temper.  They  believed  the  iron-men  meant  mischief. 
Allen  evidently  thought  they  were  bent  on  striking.  Edmonds,  the  foreman, 
indeed,  says  he  thought  Allen  “ had  only  to  hold  up  his  hand,  and  the  whole  of 
the  men  would  go  off.”  But  he  gathered  this  from  Allen’s  manner,  not 
from  what  he  said.  But,  after  all,  whatever  he  may  have  gathered 
from  Allen’s  manner,  it  was  not  Edmonds  who  discharged  the 
plaintiffs.  It  was  Mr.  Halkett,  and  he  did  it  without  consulting 
Edmonds.  Mr.  Halkett  says  nothing  to  show  that  he  was  afraid  of  Allen.  He 
must  have  known  too  much  about  Trade  Unions  to  have  supposed  for  a moment 
that  a subordinate  officer  in  Allen’s  position  could  have  taken  upon  himself 
to  call  the  men  out.  It  is  quite  plain  what  it  was  that  induced  Mr. 
Halkett  to  discharge  the  plaintiffs.  It  was  nothing  that  originated  with  Allen. 
It  was  no  misrepresentation  on  his  part.  It  was  not  fear  of  his  personal 
influence.  It  was  simply  a very  natural  desire  for  peace  and  quiet.  Mr. 
Halkett  did  not  want  the  yard  upset.  He  did  not  want  a row  between  two  sets 
of  workmen,  which  was  pretty  sure  to  end  in  a strike.  So  we  see  now,  I think, 
what  the  findings  of  the  jury  come  to  if  they  are  to  be  treated  as  being 
in  accordance  with  the  evidence.  They  must  mean  that  Allen  induced 
the  company  to  discharge  the  plaintiffs,  by  representing  to  the  manager,  not 
otherwise  than  in  accordance  with  the  truth,  the  state  of  feeling  in  the  yard,  and 
the  intentions  of  the  workmen,  and  that  he  did  so  “ maliciously,”  because  ha 
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must  have  known  what  the  issue  of  his  communication  to  the  manager  would  be, 
and  naturally  perhaps  he  was  not  sorry  to  see  an  example  made  of  persons 
obnoxious  to  his  union.  But  is  his  conduct  actionable  ? It  would  be  very 
singular  if  it  were.  No  action  would  lie  against  the  company  for  discharging 
the  two  shipwrights.  No  action  would  lie  against  the  iron-men  for  striking 
against  them.  No  action  would  lie  against  the  officers  of  the  union  for 
sanctioning  such  a strike.  But  if  the  respondents  are  right  the 
person  to  answer  in  damages  is  the  man  who  happened  to  be  the  medium  of 
communication  between  the  iron-men  and  the  company — the  most  innocent  of 
the  three  parties  concerned,  for  he  neither  set  the  “ agitation  ” on  foot  nor  did 
he  do  anything  to  increase  it,  nor  was  his  the  order  that  put  an  end  to  the 
connection  between  employer  and  employed.  It  seems  to  me  that  the  result 
would  have  been  just  the  same  if  Edmonds  had  told  Mr.  Halkett  what  was  going 


that  judgment  was  wrongly  entered  for  the  respondents.  I do  not  think  that 
there  is  any  foundation  in  good  sense  or  in  authority  for  the  proposition  that  a 


whatever  his  real  motive  may  be,  has  a remedy  against  a third  person  who,  uy 
persuasion  or  some  other  means,  not  in  itself  ^lawful,  has  brought  about  the  act 
or  omission  from  which  the  loss  comes,  even  though  it  could  be  proved  that 
such  person  was  actuated  by  malice  towards  the  plaintiff,  and  that  his  conduct, 
if  it  could  be  inquired  into,  was  without  justification  or  excuse.  The  case  may 
be  different  where  the  act  itself  to  which  the  loss  is  traceable  involves 
some  breach  of  contract  or  some  breach  of  duty,  and  amounts  to 
an  interference  with  legal  rights.  There  the  immediate  agent  is  liable 
and  it  may  well  be  that  the  person  in  the  background  who  pulls  the  strings  is 
liable  too,  though  it  is  not  necessary  in  the  present  case  to  express  any  opinion 
on  that  point.  But  if  the  immediate  agent  cannot  be  made  liable,  though  he 
knows  what  he  is  about,  and  what  the  consequence  of  his  action  would  be,  it 
is  difficult  to  see  on  what  principle  a person  less  directly  connected  with  the 
affair  can  be  made  responsible  unless  malice  has  the  effect  of  converting  the 
act  not  in  itself  illegal  or  improper  into  an  actionable  wrong.  But  if  that  is 
the  effect  of  malice,  why  is  the  immediate  agent  to  escape  ? Above  all,  why  is 
he  to  escape  when  there  is  no  one  else  to  blame,  and  no  one  else  answerable  ? 
And  yet  many  cases  may  be  put  of  harm  done  out  of  malice  without  any 
remedy  being  available  at  law.  Suppose  a man  takes  a transfer  of  a debt  with 
which  he  has  no  concern  for  the  purpose  of  ruining  the  debtor,  and  then  makes 
him  bankrupt  out  of  spite,  and  so  intentionally  causes  bim  to  lose  some  benefit 
under  a will  or  settlement ; suppose  a man  declines  to  give  a servant  a character 
because  he  is  offended  with  the  servant  for  leaving  ; suppose  a person  of 
position  takes  away  his  custom  from  a country  tradesman  in  a small  village 
merely  to  injure  him  on  account  of  some  fancied  grievance  not  connected 
with  their  dealings  in  the  way  of  buying  and  selling — no  one  I think, 
would  suggest  that  there  could  be  any  remedy  at  law  in  any  of  these 
cases.  But  suppose  a customer,  not  content  with  taking  away  his  own 
custom,  says  something  not  slanderous  or  otherwise  actionable  or  even 
improper  in  itself  to  induce  a friend  not  to  employ  the  tradesman  any  more. 
Neither  one  nor  the  other  is  liable  for  taking  away  his  own  custom. ' Is  it 
possible  that  the  one  can  be  made  liable  for  inducing  the  other  not  to  employ 
the  person  against  whom  he  has  a grudge?  If  so,  a fashionable  dressmaker 


on  in  the  yard,  or  if  Mr.  Halkett  had  learned  it  from  Flood  and  Taylor  them- 
selves. Even  if  I am  wrong  in  my  view  of  the  evidence,  and  the  verdict  amounts 
tp  a finding  that  Allen’s  conduct  was  malicious  in  every  sense  of  the  word,  and 
that  he  procured  the  dismissal  of  Flood  and  Taylor — that  is,  that  it  was  his  act 
and  conduct,  and  his  act  and  conduct  alone,  which  caused  their  dismissal — and 
if  such  a verdict  were  Warranted  by  the  evidence,  I should  still  be  of  opinion 


person  who  suffers  loss  by  reason  of  another  doing  or  not  doing  some'  act  w 
that  other  is  entitled  to  do  or  to  abstain  from  doing  ajrhis  t>vm  will  and  plea* 
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might  now  and  then,  I fancy,  be  plaintiff  in  a very  interesting  suit.  The 
truth  is,  that  questions  of  this  sort  belong  to  the  province  of  morals  rather  than 
to  the  province  of  law.  Against  spite  and  malice  the  best  safeguards  are  to  be 
found  in  self-interest  and  public  opinion.  Much  more  harm  than  good  would 
be  done  by  encouraging  or  permitting  inquiries  into  motives  when  the 
immediate  act  alleged  to  have  caused  the  loss  for  which  redress  is  sought  is  in 
itself  innocent  or  neutral  in  character  and  one  which  anybody  may  do  or  leave 
undone  without  fear  of  legal  consequences.  Such  an  inquisition  would,  I think, 
be  intolerable,  to  say  nothing  of  the  probability  of  injustice  being  done  by  juries 
in  a class  of  cases  in  which  there  would  be  ample  room  for  speculation  and  wide 
scope  for  prejudice.  I should  like  to  add  that,  in  my  opinion,  the  decision  of 
this  case  can  have  no  bearing  on  any  case  which  involves  the  element  of 
oppressive  combination,  the  vice  of  which  seems  to  me  to  depend  on  con- 
siderations which  are  conspicuously  absent  in  the  present  case.  As  regards 
authority,  there  is,  I think,  very  little  to  be  said.  It  is  hardly  necessary  to  go 
further  back  than  Lumley  v.  Gye  in  1853.  There  is  not  much  help  to  be  found 
in  the  earlier  cases  that  were  cited  at  the  Bar,  not  even  I think  in  the  great  case 
about  frightening  ducks  in  a decoy,  whatever  the  true  explanation  of  that  decision 
may  be.  In  Lumley  v.  Gye  it  was  held  that  an  action  would  lie  for  procuring 
a person  to  break  a contract  for  personal  service.  The  subsequent  cases  of  Bowen 
v.  Hall,  and  Temperton  v.  Russel  are  authorities  for  the  proposition  that  the 
principle  is  not  confined  to  contracts  for  personal  service.  There  is  no  doubt 
much  to  be  said  for  that  proposition.  But  the  judgment  under  appeal  does  not 
depend  on  Lumley^.  Gye  or  on  any  decision  before  or  after  that  case.  It  rests 
only  on  certain  dicta,  to  be  found  first  in  Bowen  v.  Hall,  and  afterwards  repeated 
in  Temperton  v.  Russell.  Those  dicta  are  of  great  weight,  owing  to  the 
eminence  of  the  judge  by  whom  they  were  pronounced,  but  they  certainly  were 
not  necessary  for  the  decision  in  either  case.  Lumley  v.  Gye  was  heard  on 
demurrer.  The  counts  which  were  demurred  to  alleged  that  the  defendant 
knew  “the  premises,”  that  is,  the  existence  of  the  contract  stated  in  the 
declaration,  and  was  “ maliciously  intending  to  injure  the  plaintiff,”  Mr.  Willes, 
for  the  defendant,  in  reply,  pointing  out  that  malice  was  never  averred  in 
actions  for  seducing  servants,  argued  that  “ the  averment  of  malice  can  make 
no  difference”  ; and  that  seems  to  have  been  the  opinion  of  the  majority  of  the 
court,  who  thought  the  action  would  lie.  Mr.  Justice  Crompton  treats  the  allegation 
of  malice  as  meaning  nothing  more  than  the  allegation  of  notice,  and  Mr.  Justice 
Erie  indicates  that  the  principle  on  which  the  action  is  to  be  rested  is  that  “ the 
procurement  of  the  violation  of  the  right  ” — that  is,  the  plaintiff’s  right  under 
the  contract — “is  a cause  of  action.”  If  so,  it  would  seem  to  follow  that, 
provided  the  violation  is  committed  knowingly,  it  cannot  matter  whether  the  thing 
is  done  maliciously  or  not ; and,  therefore,  with  all  deference  to  the  opinion  of 
Mr.  Justice  Blackburn,  who,  if  I rightly  understand  his  words  in  Cattle  v.  Stockton 
Waterworks  (33  L.  T.  Rep.  475 ; L.  Rep.  10  Q.  B.  453),  seems  to  say  that 
“malicious  intention”  was  the  gist  of  the  action,  I should  be  disposed  to  hold 
that,  if  a right  had  been  knowingly  violated,  an  allegation  of  malice  is  super- 
fluous, and  that,  if  there  had  been  no  violation  of  any  right,  malice  by  itself  was 
not  a cause  of  action.  I cannot,  therefore,  agree  with  Lord  Esher,  Master  of 
the  Rolls,  in  thinking  that  the  act  complained  of  was  “ wrongful  ” because  it 
was  “ malicious,”  and  that,  if  there  be  a malicious  act,  and  loss  resulting  from 
that  act,  it  does  not  matter  whether  there  has  been  a violation  of  right  or  not. 

I am  of  opinion  that  judgment  should  be  entered  for  the  appellant. 

Lord  Morris  : My  lords,  if  this  was  an  ordinary  case  I should  be  satisfied  by 
merely  expressing  my  concurrence  in  the  able  and  exhaustive  judgment  of  the 
Lord  Chancellor,  Which  deals  so  fully  both  with  the  law  and  the  facts  of  the 
case,  but  as  the  judgment  of  this  House,  about  to  be  pronounced,  overturns,  as 
I consider,  the  overwhelming  judicial  opinion  of  England,  I feel  bound  to  state 
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shortly  my  views  without  reiterating  the  common  facts  of  the  case  or  going  into 
the  evidence  in  detail,  as  both  have  already  been  so  often  repeated.  The  first 
question  that  would  arise  is  : Was  there  not  a de  facto  contractual  relation 
between  the  Glengall  Iron  Company,  the  employers,  and  the  plaintiffs  the 
employes,  which  would  have  continued  but  for  the  malicious  interference  of 
the  defendant.  The  plaintiffs  were  only  day  labourers  but  with  a certainty 
of  their  employment  being  continued  de  die  in  diem  for  a considerable 
time.  In  my  opinion  it  is  actionable  to  disturb  a man  in  his  business 
by  procuring  the  determination  of  a contract  at  will  or  by  even 
preventing  the  formation  of  a contract  when  the  motive  is  malicious 
and  damage  ensues.  The  question  of  actual  contractual  relations  in  this 
case  was  not  dealt  with,  as  during  the  course  of  the  trial  it  was*  assumed 
that  there  was  no  contractual  relation  existing  between  the  Glengall  Iron 
Company  and  the  plaintiffs  which  was  determined  by  the  action  of  the 
defendant.  I desire,  however,  to  deal  with  the  case  on  the  finding  of  the  jury, 
namely  : “ That  the  defendant  did  maliciously  induce  the  Glengall  Iron  Com- 
pany to  discharge  the  plaintiffs  from  their  employment.”  At  common  law  a 
workman  had  a right  to  work  with  any  person  who  was  willing  to  employ  him. 
Both  had  a right  to  trade  in  labour  as  in  any  other  commodity  and  as  they 
thought  fit.  This  was  part  of  the  personal  liberty  enjoyed  by  every  man,  and, 
like  personal  liberty,  was  the  subject  of  peculiar  safeguards,  notably — it  was  a 
right  which,  like  that  of  personal  liberty,  could  not  be  bartered  away.  A con- 
tract restraining  one’s  right  to  trade,  with  certain  exceptions  not  material  here, 
was  like  a contract  to  become  a slave,  null  and  void.  One  right  as  well  as  the 
other  was  inalienable.  The  existence  of  this  right  to  trade  was  established  at 
least  as  far  back  as  the  reign  of  Queen  Anne.  In  Keeble  v.  Hickeringill  (11 
East,  574,  n.)  it  was  held  that  an  action  on  the  case  lay  for  discharging  guns 
near  the  decoy  pond  of  another  with  a design  to  damnify  the  owner  by 
frightening  away  the  wild-fowl  resorting  thereto,  by  which  the  wild-fowl  were 
frightened  away  and  the  owner  damnified.  It  is  to  be  observed  that  the  act  of 
discharging  the  gun  was  per  se  lawful.  The  ground  of  Lord  Chief  Justice  Holt’s 
judgment  was  as  follows : “ Then  when  a man  useth  his  art  or  skill  to  take  them, 
to  sell  or  dispose  of  for  his  profit,  this  is  his  trade,  and  he  that  hinders  another 
in  his  trade  or  livelihood  is  liable  to  an  action  for  so  hindering  him.”  Then  later 
on  he  says:  “Now  there  are  two  sorts  of  acts  for  doing  damage  to  a 
man’s  employment  for  which  an  action  lies.  The  one  is  in  respect 
of  a man’s  privilege  or  in  respect  of  his  property.  The  other  is  where 
a violent  or  malicious  act  is  done  to  a man’s  occupation,  profession,  or  way 
of  getting  a livelihood.  There  an  action  lies  in  all  cases,  but  if  a man  doth 
him  damage  by  using  the  said  employment,  as  if  Mr.  Hickeringill  had  set  up 
another  decoy  in  his  own  ground  near  the  plaintiff’s  and  that  had  spoiled  the 
custom  of  the  plaintiff  no  action  could  lie.”  Why?  “ Because  he  had  as  much 
liberty  to  make  and  use  a decoy  as  the  plaintiff.”  These  words,  in  my  opinion, 
draw  the  distinction  between  an  act  in  se  legal  which  is  rendered  unlawful  when 
done  maliciously  and  the  same  act  which  remains  lawful  although  it  does  harm 
to  another  because  it  was  done  in  the  exercise  of  the  owner’s  right  to  trade  and 
that  harm  resulted  from  trade  competition.  Sir  W.  Erie  in  his  work  upon  Trade 
Unions,  p.  12,  lays  down  the  proposition  thus  : [His  lordship  read  the  passage 
cited  by  Mr.  Justice  Hawkins  (supra).]  To  what  extent  have  these  opinions 
and  the  judgment  in  Keeble  v.  Hickeringill  been  dissented  from  or  approved  of 
in  subsequent  judicial  proceedings  ? I am  not  aware  of  any  judicial  expression 
of  dissent  from  them,  whilst  the  judgments  of  several  of  the  judges  in  the 
Mogul  case,  in  the  Appeal  Court  and  in  this  House,  largely  support  them.  In  the 
admirably  logical  and  scientific  judgment  of  Lord  Justice  Bowen,  at  p.  613  of  23 
■Q-  B.  Div.,  he  says : [His  lordship  read  the  passages  cited  by  the  Lord  Chancellor 
•and  Lord  Ashbourne  (sup.)]  Amongst  several  cases  he  cites  is  that  of  Keeble 
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v.  Hickeringill.  He  proceeds  to  decide  in  favour  of  the  defendant  upon  the 
ground  that  there  was  a just  cause  or  excuse  for  them.  At  p.  618  he  adds  : 
“ Such  legal  justification  would  not  exist  when  the  act  was  merely  done  with 
the  intention  of  causing  temporal  harm  without  reference  to  one’s  own  lawful 
gain  or  the  lawful  enjoyment  of  one’s  own  rights.  The  good  sense  of  the 
tribunal  which  had  to  decide  would  have  to  analyse  the  circumstances  and  to 
discover  on  which  side  of  the  line  each  case  fell.”  In  this  House,  in  the 
judgment  of  Lord  Bramwell,  which  was  read  in  his  absence  by  Lord 
Macnaghten,  who  expressed  his  agreement,  it  is  stated : “ The  plaintiffs  do  not 
complain  of  any  act  the  ultimate  object  of  which  was  to  injure  the  plaintiffs, 
having  its  origin  in  malice  or  ill-will  to  them,”  and  he  refers  generally,  without 
giving  its  name,  to  Keeble  v.  Hickeringill.  Lord  Field,  in  his  judgment,  says : 
“ I think  that  this  appeal  may  be  decided  upon  the  principles  laid  down  by  Lord 
Chief  Justice  Holt  in  Keeble  v.  Hickeringill,”  after  pointing  out  that  “acts  done 
by  a trader  in  the  lawful  way  of  his  business,  although  by  the  necessary  results  of 
effective  competition,  interfering  injuriously  with  the  trade  of  another  are  not 
the  subject  of  any  action,”  he  proceeds  thus:  “Of  course  it  is  otherwise,  as 
pointed  out  by  Lord  Chief  Justice  Holt,  if  the  acts  complained  of,  although  done 
in  the  way  or  under  the  guise  of  competition  or  other  lawful  right  are 
in  themselves  violent  or  purely  malicious,  or  have  for  their  ultimate  object 
injury  to  another  from  ill-will  to  him  and  not  in  the  pursuit  of  lawful  rights.”  In 
this  House  opinions  were  expressed  by  seven  of  their  lordships.  Not  one 
expressed  any  disapproval  or  adverse  criticisms  of  the  case  of  Keeble  v . 
Hickeringill.  If  the  principle  of  Keeble  v.  Hickeringill  is  applicable  to  this  case, 
as  in  my  opinion  it  is,  I fail  to  see  how  Mr.  Justice  Kennedy  could  have  with- 
drawn the  case  from  the  jury.  In  his  charge  he  put  Allen’s  case,  as  it  seems 
to  me,  most  favourably  to  the  jury.  He  says  (I  merely  summarise  it) : “ Now, 
bearing  in  mind  how  Allen  came,  you  have  to  consider  whether  plaintiffs  have 
proved  to  you,  not  merely  that  he  represented  to  the  employers  what  the 
men  working  in  that  yard  would  be  likely  to  do  unless  they  could  come  to 
some  settlement,  and  left  to  the  employers  ....  the  choice  of  action, 
and  I do  not  think  in  that  case  you  would  say  that  was  an  inducement  .... 
that  he  felt  himself  in  this  position,  ‘ I am  a district  delegate  ; in  the  interests 
alike  of  the  doing  of  the  employers’  work  as  well  as  of  the  men,  it  is  better  that 
I should  go  and  tell  the  employers  what  the  facts  are  after  telling  the  men  that 
they  are  to  take  no  hurried  action,’  to  let  the  matter  either  be  settled  peaceably 
by  the  employers,  or  if  it  cannot  be  settled  by  them  be  brought  in  due  course 
before  the  Executive  of  the  union.”  The  charge  of  the  learned  judge  seems 
to  me  to  put  the  case  favourably  for  Allen,  but  it  appears  to  me  that  some  of 
your  lordships  have  put  yourselves  in  the  place  of  the  jury  by  coming  to  the 
conclusion  that  Allen  had  gone  to  the  employers  merely  to  intimate  as  has 
been  said,  or  represent  to  them  the  feelings  and  views  of  the  men, 
to  be  their  messenger  or  mouthpiece,  that  being  the  very  case 
that  was  negatived  by  the  jury.  Indeed,  Lord  James,  in  his  judg- 
ment, which  I have  had  the  advantage  of  reading,  has  gone  further,  for  he 
says : “ For  him  (Allen)  to  communicate  such  intention  to  the  company  did 
not  injure  the  respondents.”  If  this  was  correct  there  was  no  necessity  to  go' 
any  further.  The  plaintiffs  would  not  have  suffered  damage  by  the  act  of  the 
defendant.  In  my  opinion,  it  was  for  the  jury,  the  constituted  tribunal  in  such 
cases,  and  not  for  your  lordships,  to  say  whether  Allen  went  to  the  employers 
as  peacemaker,  intimator,  representer,  messenger,  or  mouthpiece,  as  was  stated 
by  him,  or  rather  for  him  by  some  of  your  lordships,  or  whether  he  went  with 
the  object  of,  and  with  the  purpose  of,  having  the  plaintiffs  punished  for  past 
alleged  offences  by  getting  them  discharged  at  once  from  their  employment. 
The  defendant  gave  a complete  denial  to  the  substance  of  Mr.  Halkett's 
evidence.  The  defendant  did  not  take  in  his  evidence  the  position  which  is 
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now  taken  up  for  him  by  some  of  your  lordships,  of  being  a messenger  or  an 
intimator  of  what  had  occurred.  He  was  conscious  he  had  done*  wrong,  and 
accordingly  to  try  to  save  himself  he  denied  altogether  what  Mr.  Halkett  had 
proved.  The  jury  disbelieved  him.  His  untruthful  evidence  gave  colour  to 
his  conduct  and  action,  which,  in  my  opinion,  amounted  to  this : He  was  an 
outsider,  though  he  was  telegraphed  for  by  Elliott.  He  proceeded  to  threaten 
the  employers  with  the  withdrawal  of  the  boilermakers,  which  would  be  most 
injurious  to  the  employer,  unless  the  plaintiffs  were  dismissed  at  once.  His 
object  was  to  injure  the  plaintiffs  and  to  punish  them,  and  he  had  the  intention 
of  further  persecuting  them  by  not  allowing  them  to  work  anywhere,  which  was 
not  the  wish  of  the  men  or  their  union.  His  conduct  was  unauthorised,  and 
he  misrepresented  to  the  employers  both  the  wishes  of  the  men  and  their 
objects,  and  acted  outside  the  scope  of  his  authority  as  a district  delegate  of  the 
union.  I,  therefore,  conclude  by  adopting  as  my  own  the  last  paragraph  of 
Mr.  Justice  Hawkins’s  opinion  on  the  questions  propounded  to  the  judges 
by  your  lordships : [His  lordship  read  the  passage  as  set  out  above.]  I am, 
therefore,  of  opinion  that  the  considered  judgment  of  Mr.  Justice  Kennedy, 
which  was  unanimously  affirmed  by  the  Court  of  Appeal,  should  be  affirmed 
by  this  House. 

Lord  Shand  : My  lords,  I am  of  opinion  that  the  judgment  complained  of 
should  be  reversed,  and  judgment  entered  for  the  defendant  with  costs.  Certain 
facts  have,  with  reference  to  the  evidence  and  the  verdict  of  the  jury,  been 
clearly  established.  In  the  first  place  it  is  clear  that  the  plaintiffs  had  no 
contract  with  their  employers,  the  Glengall  Iron  Company,  entitling  them  to 
continuous  employment.  They  were  engaged  to  work  by  the  day,  entitled  to 
leave  the  employment  at  the  end  of  each  day,  and  on  the  other  hand  subject  to 
the  risk  that  their  employers  might  at  any  time  cease  to  employ  them  further. 
While  this  was  so,  it  is,  however,  to  be  observed  that  it  is  matter  of  clear 
inference,  and  indeed  of  some  direct  evidence  that  the  employment  would  have 
gone  on  for  some  time  longer  than  it  did  if  the  employers  had  not 
been  induced  to  discontinue  it.  It  is,  in  my  opinion,  further  clear  that 
the  employment  was  discontinued  by  the  employers,  the  Glengall  Iron 
Company,  because  of  the  representations  made  to  them  by  the  defend- 
dant  Allen.  This  has,  I think,  been  proved,  and  indeed  has  been  expressly 
affirmed  by  the  verdict  of  the  jury.  There  is  no  real  controversy  as  to  the 
statement  or  representation  made  by  the  defendant  which  induced  the 
employers  to  dispense  with  the  plaintiffs’  services.  The  defendant,  in  effect, 
stated  that  if  the  plaintiffs  were  continued  as  workers,  even  at  wood  work  only, 
on  the  vessel  then  in  the  course  of  being  repaired,  the  boilermakers  then 
engaged  at  the  iron  work  on  the  ship  would  cease  work,  and  so  put  a stop  to 
the  completion  of  the  repairs.  [His  lordship  commented  on  the  evidence  and 
the  course  of  the  trial,  and  continued:]  The  learned  judge  was  probably  bound 
to  lay  down  the  law  in  the  terms  he  used,  having  regard  to  the  judgments 
delivered  in  the  Court  of  Appeal  in  the  case  of  Temperton  v.  Russell  (69  L.  T. 
Rep.  78;  (1893)  1 Q.  B.  715),  which  in  the  view  of  Lord  Justice  Rigby  governed 
the  decision  of  this  case.  I confess  that,  even  if  the  direction  given  were  sound 
in  law,  as  I think  it  was  not,  the  facts  were  such  as  I should  have  thought 
should  have  precluded  such  a verdict  being  given,  if  these,  with  the  assistance 
of  the  learned  judge,  had  received  the  weight  to  which  they  were  entitled  at  the 
hands  of  the  jury.  If  anything  is  clear  on  the  evidence,  it  seems  to  me  to  be 
this,  that  the  defendant  was  bent,  and  bent  exclusively,  on  the  object  of 
furthering  the  interests  of  those  he  represented  in  all  he  did,  that  this  was  his 
motive  of  action  and  not  a desire,  to  use  the  words  of  the  learned  judge,  “ to  do 
mischief  to  the  plaintiffs  in  their  lawful  calling.”  The  case  was  one  of  competi- 
tion in  labour,  which,  in  my  opinion,  is  in  all  essentials  analogous  to  competition 
in  trade,  and  the  same  principles  must  apply  to  it ; and  I ask  myself  what  would 
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be  thought  of  the  application  of  the  word  “ malicious  ” to  the  conduct  'of  a 
tradesman  who  induces  the  customer  of  another  tradesman  to  cease  making 
purchases  from  one  with  whom  he  had  long  dealt  and  instead  to  deal  with  him, 
a rival  in  trade.  The  case  before  the  jury  was,  in  my  view,  in  noway  different, 
except  that  in  the  one  case  there  was  competition  in  labour,  in  the  other  there 
would  be  competition  in  trade.  Some  of  the  learned  consulted  judges  speak  of 
Allen’s  conduct  as  having  been  caused  by  a desire  to  inflict  “ punishment  ” on 
the  shipwrights  for  past  acts,  and  indicate  that,  if  the  shipwrights  had  been 
actually  working  at  iron  work  on  the  vessel  at  the  time,  the  case  would  have 
been  different.  I cannot  agree  in  any  such  view.  “Punishment”  in  a wide 
and  popular  sense  may  possibly  be  used,  though  incorrectly,  to  describe  the 
boilermakers’  action  ; but  it  is  quite  cl$ar  that  what  they  were  resolved  to  do, 
and  really  did,  was,  while  marking  their  sense  of  the  injury  which  they  thought 
(rightly  or  wrongly  is  not  the  question)  the  shipwrights  were  doing  to  them  in 
trenching  on  their  proper  line  of  business,  to  take  a practical  measure  in  their 
own  defence.  Their  object  was  to  benefit  themselves  in  their  own  business  as 
working  boilermakers,  and  to  prevent  a recurrence  in  the  future  of  what  they 
considered  an  improper  invasion  on  their  special  department  of  work.  How 
this  could  possibly  be  regarded  as  “malicious,”  even  in  any  secondary  sense 
that  can  reasonably  be  attributed  to  that  term,  I cannot  see.  Again, 
the  expression  was  repeatedly  used  in  the  argument,  and  has  also 
been  adopted  by  some  of  the  learned  judges,  that  the  men  or 
rather  their  representative,  Allen,  had  used  “ threats  ” in  his  communications 
with  employers,  which  were  represented  as  improper,  and  afforded  evidence  to 
support  the  view  that  their  action  was  malicious.  What  were  these  threats  ? 
Simply  this,  that,  if  the  plaintiffs  were  continued  in  the  employment,  they,  the 
boilermakers,  would  leave.  Threats  may,  like  false  or  fraudulent  represen- 
tations, be  of  such  a nature  if  used  as  to  amount  to  improper  and  unlawful 
means  used  to  induce  action  which  may  be  injurious  to  others,  causing  them 
loss  and  damage,  and  I should  not  for  a moment  say  that  damages  might  not, 
in  cases  of  such  threats,  be  recoverable.  But  this  can  only  apply  to  threats  of 
violence,  intimidation,  obstruction,  or  the  like — threats  which  may  be  described 
as  menace  which  improperly  affects  freedom  of  action  in  the  person  who  is 
induced  to  act  or  to  refrain  from  acting.  The  boilermakers  were  quite  entitled 
to  resolve  that  they  would  not  then  or  at  any  future  time  work  at  the  same 
vessel,  or  even  in  the  same  yard,  with  the  plaintiffs.  No  one  can  dispute  their 
right  so  to  resolve.  They  were  quite  entitled,  having  formed  that  resolution,  to 
inform  their  employers  that  they  had  done  so  ; indeed,  I should  say  that  the 
defendant  Allen  was  only  doing  what  was  right  and  proper  in  intimating  this 
resolution  to  the  employers,  in  place  of  allowing  the  men  to  leave  without 
notice  to  the  employers,  which  would  certainly  cause  them  great  inconvenience 
and  loss.  There  was  no  threat  of  the  nature  of  menace  so  as  to  amount  to 
the  use  of  illegal  means  to  induce  the  employers  to  act,  no  threat  to  do  anything 
beyond  the  exercise  of  their  legal  right.  A master  who  warns  his  servant 
that  a repetition  of  certain  faults  will  result  in  dismissal  may  be  said  to  use  a 
threat,  but  he  is  not  only  acting  lawfully,  but  in  most  cases  is  to  be  commended 
fdr  so  doing  in  place  of  giving  an  instant  dismissal.  Mr.  Justice  Cave  has 
expressed  the  opinion  that  if  a butler  who,  for  some  reason  or  another,  has 
made  up  his  mind  that  he  will  no  longer  continue  in  service  with  the  cook,  with 
whom  he  has  been  in  the  same  employment,  should  intimate  his  resolution  to 
the  employer,  and  the  services  of  the  cook  should  thereupon  be  dispensed  with, 
the  cook  will  have  in  law  a claim  of  damages  against  the  butler.  If  this  view 
were  sound,  then  the  plaintiffs  in  this  case  might  be  entitled  to  succeed.  Indeed, 
I have  always  thought  throughout  the  course  of  the  argument  that  the  case  put 
by  the  learned  judge  is  perhaps  the  simplest  form  in  which  the  very  question 
now  under  discussion  could  be  raised.  But  with  great  deference  to  the  opinion* 
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of  the  learned  judge,  no  such  claim  could  arise  in  such  circumstances,  because 
it  cannot  be  truly  said  that  on  the  part  of  the  butler  there  was  either  an  unlaw- 
ful act  or  unlawful  means  used  in  the  doing  of  a lawful  act.  A servant  is  surely 
entitled,  for  any  reason  sufficient  in  his  judgment,  or  even  from  caprice  I should 
say,  to  resolve  that  he  will  no  longer  continue  after  the  expiration  of  a current 
engagement,  in  service  with  another  servant  in  the  same  employment.  This 
being  unquestionable,  the  only  limitation  on  his  right  to  act  is  that  he  must  not 
use  unlawful  means  to  induce  his  employer  to  dispense  with  the  services  of  his 
fellow  servant,  and  his  action  being  lawful,  and  no  unlawful  means  being  used 
in  carrying  it  out,  the  motive,  even  if  it  be  personal  ill-will  to  another,  would 
not,  in  my  opinion,  create  liability  to  a claim  of  damages.  Coming  now 
directly  to  the  merits  of  the  question  in  controversy  in  the  case,  the  argument 
of  the  plaintiffs  and  the  reasons  for  the  opinions  of  the  majority  of  the  con- 
sulted judges  seem  to  me  to  fail,  because,  although  it  is  no  doubt  true  that  the 
plaintiffs  were  entitled  to  pursue  their  trade  as  workmen  “ without  hindrance,” 
their  right  to  do  so  was  qualified  by  an  equal  right,  and,  indeed,  the  same  right, 
on  the  part  of  the  other  workmen.  The  hindrance  must  not  be  of  an  unlawful 
character.  It  must  not  be  by  unlawful  action.  Amongst  the  rights  of  all  work- 
men is  the  right  of  competition.  In  the  like  manner  and  to  the  same  extent  as 
a workman  has  a right  to  pursue  his  work  or  labour  without  hindrance,  a trader 
has  a right  to  trade  without  hindrance.  That  right  is  subject  to  the  right  of 
others  to  trade  also,  and  to  subject  him  to  competition — competition  which  is 
in  itself  lawful,  and  cannot  be  complained  of  where  no  unlawful  means  (in  the 
sense  I have  already  explained)  has  been  employed.  The  matter  has  been 
settled  in  so  far  as  competition  in  trade  is  concerned  by  the  judgment  of  this 
House  in  the  case  of  the  Mogul  Steamship  Company  v.  M’ Gregor  (66  L.  T. 

I Rep.  1 ; (1892)  A.  C.  25).  I can  see  no  reason  for  saying  that  a different 
principle  should  apply  to  competition  in  labour.  In  the  course  of  such  com- 
petition, and  with  a view  to  secure  an  advantage  to  himself,  I can  find  no  reason 
for  saying  that  a workman  is  not  within  his  legal  rights  in  resolving  that  he  will 
decline  to  work  in  the  same  employment  with  certain  other  persons,  and  in 
intimating  that  resolution  to  his  employers.  It  is  further  to  be  observed, 
distinguishing  the  case  from  one  in  which  a contract  might  have  subsisted 
between  the  plaintiffs  and  their  employers  for  a definite  period,  or  for  the  work, 
it  might  be  on  a particular  ship,  until  the  whole  was  completed  (in  which  case 
the  refusal  to  continue  to  give  the  work  would  be  a breach  of  contract  on  the 
employer’s  part)  that  there  was  here  no  such  breach  of  contract.  The 
employers’  act  in  dispensing  with  the  services  of  the  plaintiffs  at  the  end  of  any 
day  was  a lawful  act  on  their  part.  The  defendant  only  induced  them  to  do 
what  they  were  entitled  to  do,  and  in  the  absence  of  any  fraud  or  other  unlaw- 
ful means  used  to  bring  this  about,  the  action  fails.  As  already  fully  explained, 
there  was  no  case  of  malice  in  the  ordinary  sense  of  the  term,  as  meaning 
personal  ill-will,  presented  to  the  jury  ; but  I agree  with  those  of  your  lordships 
who  hold  that  even  if  such  a motive  had  existed  in  the  mind  of  the  defendant, 
this  would  not  have  created  liability  in  damages.  On  the  grounds  already 
stated,  I think  the  defendant  only  exercised  a legal  right  in  intimating  that  the 
boiler-makers  would  leave  work  if  the  plaintiffs  were  continued ; he  used  no 
fraud  or  illegal  means  in  the  assertion  of  that  right ; and  the  exercise  by  a 
person  of  a legal  right  does  not  become  illegal  because  the  motive  of  action  ia 
improper  or  malicious  : (Mayor  of  Bradford  v.  Pickles,  73  L.  T.  Rep.  353  ; 
(1895)  A.  C.  587  ; and  the  Mogul  Steamship  Company,  already  cited).  In  the 
tormer  of  these  cases  Lord  Watson  said : “No  use  of  property  which  would  be 
legal,  if  due  to  a proper  motive,  can  become  illegal  because  it  is 
prompted  by  a motive  which  is  improper  or  even  malicious.”  It  seems  to 
me,  with  reference  also  to  the  judgment  in  the  latter  case,  bearing  on 
VLq  rights  of  competitors  in  trade,  that  on  the  same  principle  it  may  be  affirmed 
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that  the  exercise  of  any  legal  right  in  the  course  of  competition  in  labour  or  in 
trade  does  not  become  illegal  because  it  is  prompted  by  a motive  which  is 
improper  or  even  malicious.  Lord  Herschell  and  Lord  Macnaghteu  have 
reserved  their  opinions  as  to  the  law  applicable  to  a case  in  which  the  ground 
of  action  is  that  the  defendant  had  induced  an  employer  to  commit  a breach  of 
contract,  as  in  the  cases  of  Lumley  v . Gye,  Bowen  v.  Hall,  and  the  first  branch 
of  Temperton  v.  Bussell.  I desire  also  to  reserve  my  opinion  as  to  that  case. 
The  person  who  has  committed  a breach  of  contract  is  of  course  liable  in 
damages  in  consequence.  If  it  has  not  yet  been  decided  by  this  House  that  a 
third  party  who  had,  without  the  use  of  fraud  or  other  unlawful  means,  induced 
the  contracting  party  to  break  his  contract  himself  thereby  incurs  liability  in 
damages,  the  question  seems  to  me  worthy  of  full  discussion  and  consideration. 
The  proper  and  usual  application  of  the  maxim  Quifacit  per  alium  facit  per  se 
in  cases  in  which  a wrongful  act  has  been  performed  is  to  hold  the  person  who 
has  committed  the  wrong,  i.e.t  in  the  case  supposed  the  person  who  has  broken 
his  contract,  liable,  although  his  act  has  been  done  through  another  acting  for 
him,  and  it  is  at  least  open  to  consideration  whether  the  maxim  would  apply  to 
one  who  is  not  himself  the  wrongdoer,  committing  a breach  of  contract,  but 
only  persuades  or  induces  another  to  do  so.  The  case  was  not  presented  by 
the  learned  judge  to  the  jury  as  one  of  conspiracy,  and  does  not  raise  any 
question  of  that  kind.  Combination  of  different  persons  in  pursuit  of 
a legitimate  trade  object  occurred  in  the  case  of  the  Mogul  Steamship  Company, 
and  was  there  held  to  be  lawful.  Combination  for  no  such  object  but  in 
pursuit  really  of  a malicious  purpose  to  ruin  or  injure  another  would,  I should 
say,  be  clearly  unlawful,  but  this  case  raises  no  such  question.  As  to  the  older 
authorities  referred  to  in  the  argument  I agree  in  the  views  of  Lord  Herschell 
and  Lord  Watson,  and  I agree  in  thinking  with  them  and  with  Lord 
Macnaghton  that  Lumley  v.  Gye  was  not  decided  on  any  question  of  malice. 
It  was  urged  by  the  counsel  for  the  respondent  that  a disapproval  of  the  law 
laid  down  in  Temperton  v.  Bussell  and  repeated  in  this  case  will  be  attended 
with  dangerous  consequences  as  extending  the  power  of  trades  unions  or  com- 
binations beyond  limits  which  these  cases  laid  down,  and  I am  not  insensible  to 
the  truth  of  the  observation  that  a certain  amount  of  restraint  which  these  cases 
introduced  will  be  removed.  But  if  that  measure  of  restraint  was  not  founded, 
as  I believe  it  was  not,  on  sound  legal  principle,  it  is  only  right  that  by  legal 
decision  in  this  court  of  last  resort  it  should  be  removed.  And  if  the  force  of 
combination  should  be  harshly  or  oppressively  used — if  it  should  be  used  in 
circumstances  in  which  right-minded  men  would  deplore  its  use — it  must  be 
observed  that  those  against  whom  combination  is  so  employed  have  precisely 
the  same  liberty  of  action  for  resisting  oppressive  measures,  and  for  causing 
those  who  use  them  to  desist  from  that  course  of  action. 


Lord  Davey:  My  lords,  In  this  case  the  jury  have  found  '(1)  that  the 
defendant  Allen  maliciously  induced  the  Glengall  Iron  Company  to  discharge 
the  plaintiffs  from  their  employment.  (2)  That  the  defendant  Allen  maliciously 
induced  the  company  not  to  engage  the  plaintiffs;  and  (3)  That  damages  to  the 
extent  of  £20  to  each  plaintiff  was  thereby  suffered  by  the  plaintiffs.  The 
learned  judge  directed  the  jury  that  there  was  no  evidence  of  any  breach  of 
contract  involved  in  the  plaintiffs  being  discharged  by  the  company  ; that  there 
was  not  a shred  of  evidence  of  any  conspiracy  at  all,  and  that  there  was  no 
evidence  of  anything  amounting  to  intimidation  or  coercion  in  any  legal  sense 
of  the  term.  No  exception  has  been  taken,  or,  in  my  opinion,  could  be  taken 
to  these  directions.  We  must,  therefore,  take  the  finding  of  the  jury  to  mean 
that  the  company  were  “ induced  ” by  the  persuasion  and  representations  of 
Allen  to  discharge  the  plaintiffs,  i.e .,  not  to  continue  to  employ  them.  The 
sense  in  which  “ maliciously  ” was  intended  to  be  used  in  the  verdict  is  shown 
by  the  passage  in  the  summing  up  which  has  already  been  read  and  comments " 
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by  your  lordships,  to  be  the  popular  sense  of  intending  to  do  a mischief  to 
le  respondents.  The  main  question  which  has  been  argued  before  your  lord- 
3hips  was  whether  the  plaintiffs  were  entitled  to  judgment  on  the  findings  of 
ie  jury.  The  learned  judge  in  his  judgment,  on  further  consideration  after 
verdict,  followed  the  decision  of  the  Court  of  Appeal  in  Temperton  v.  Russell 
>9  L.  T.  Rep.  78  (1893)  1 Q.  B.  715),  and  gave  judgment  for  the  plaintiffs.  The 
Jourt  of  Appeal  affirmed  that  decision.  Lord  Esher,  Master  of  the  Rolls,  considered 
that  Temperton  v.  Russell  was  an  authority  binding  on  that  court,  that  a thing 
which  you  may  lawfully  do  to  the  injury  of  another  if  you  do  it  without  malice,  is 
made  unlawful  and  gives  him  a right  of  action  if  you  do  it  with  malice.  The 
learned  lord  gave  additional  reasons  for  his  decision,  in  the  course  of  which  he 
laid  down  that,  whether  the  advice  is  to  break  a contract  or  not  to  make  a 
contract  it  has  just  the  same  effect,  and  that  if  you  give  advice  to  one  not  to  make 
a contract  with  intent  of  doing  an  injury  to  the  person  who  is  going  to  make  the 
contract  with  him,  then  the  malice  is  the  thing  which  makes  that  thing  which 
would  have  been  a lawful  thing  without  malice,  unlawful.  Lord  Justice  Lopes 
also  said  that  he  could  see  no  distinction  between  inducing  a party  to 
a contract  to  break  it  and  inducing  a party  to  discharge  a servant,  as  in 
the  present  case.  Lord  Justice  Rigby  simply  followed  Temperton  v.  Russell. 
I have  stated  the  views  expressed  by  the  Court  of  Appeal  at  some  length, 
because  they  exactly  express  the  points  on  which  I am  constrained  to 
differ  from  them.  The  proposition  of  those  learned  judges,  when  analysed, 
seems  to  me  to  amount  to  this:  that  damnum  absque  injuria,  if  accompanied 
by  malicious  intent,  will  give  a right  of  action,  or  that  a malicious  motive 
per  se  amounts,  or  may  in  certain  circumstances  amount  to  injuria.  I am 
unable  to  assent  to  either  of  these  propositions.  u Malice,  in  common 
acceptation,”  says  Mr.  Justice  Bayley,  in  the  well-known  case  of  Bromage  v . 
Prosser  (4  B.  & C.  247),  “ means  ill-will  against  a person;  but  in  its  legal  sense 
it  means  a wrongful  act  done  intentionally  without  just  cause  or  excuse.”  If  so, 
it  seems  to  be  an  argument  in  a circle  to  say  that  an  act  not  otherwise 
wrongful  becomes  so  if  malicious.  ^Nor  can  I agree  that  there  is  no  legal 
difference  between  persuasion  to  break  a contract  and  persuation  not 
to  enter  into  a contract.  In  the  former  case,  if  the  persuasion  is  successful  the 
other  party  is  deprived  of  the  benefit  of  having  his  contract  completed.  In  the 
latter  case  he  loses  nothing  to  which  he  has  a legal  right,  and  he  has  no  legal 
ground  of  complaint  against  the  person  who  refuses  to  contract  with  him.  In  the 
one  case  there  is  a violation  of  right ; in  the  other  case  there  is  not.  I accept  for  the 
present  purpose  without  comment  the  doctrine  laid  down  in  Lumley  v.  Gye  and 
Bowen  v.  Hall,  that  to  maliciously  induce  one  to  break  a contract  of  exclusive 
personal  service  with  an  employer  to  the  injury  of  that  employer  is  actionable. 
But  a perusal  of  the  judgments  delivered  by  the  learned  judges  in  Lumley  v. 
Gye  shows  that,  in  their  opinion,  at  any  rate,  it  was  vital  to  the  plaintiff’s  case 
that  there  was  a subsisting  contract  of  service.  [His  lordship  read  the  passages 
cited  by  Lord  Herscheil  (sup.).]  An  employer  may  discharge  a workman 
(with  whom  he  has  no  contract),  or  may  refuse  to  employ  one  from  the  most 
mistaken,  capricious,  malicious,  or  morally  reprehensible  motives  that  can  bo 
conceived  ; but  the  workman  has  no  right  of  action  against  him.  It  seems  to 
me  strange  to  say  that  the  principal  who  does  the  act  is  under  no  liability,  but 
the  accessory  who  has  advised  him  to  do  so  without  any  wrongful  act  is  under 
liability.  To  persuade  a person  to  do  or  abstain  from  doing  what 
that  person  is  entitled  at  his  own  will  to  do  or  abstain  from  doing  is 
lawful,  and  in  some  cases  meritorious,  although  the  result  of  the  advice  may  bo 
damage  to  another.  This  is  not  a case  of  conspiracy.  I do  not  say  whether, 
if  it  were,  it  would  or  would  not  make  an  essential  difference.  But  I do  say 
that  I am  not  aware  of  any  authority  binding  on  this  House  for  holding,  and 
it  humbly  appears  to  me  to  be  against  sound  principle  to  hold,  that  the 
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additional  ingredient  of  malice  should  give  a right  of  action  against  an  individual 
for  an  act  which,  if  done  without  malice,  would  not  be  wrongful,  although  it 
results  in  damage  to  a third  person.  The  case  of  libel  on  a privileged  occasion 
is,  of  course,  altogether  different.  A libel  is  held  to  be  excused  if  the  words 
complained  of  were  used  on  a privileged  occasion.  But  that  excuse  may  be 
rebutted  by  proof  of  express  malice  and  abuse  of  the  privilege.  In  my  opinion, 
the  somewhat  anomalous  action  for  malicious  prosecution  is  based  on  the  same 
principle.  From  motives  of  public  policy  the  law  gives  protection  to  persons 
prosecuting,  even  where  there  is  no  reasonable  or  probable  cause  for  the 
prosecution.  But,  if  the  person  abuses  his  privilege  for  the  indulgence  of  his 
personal  spite,  he  loses  the  protection  and  is  liable  to  an  action,  not  for  the 
malice,  but  for  the  wrong  done  in  subjecting  another  to  the  annoyance  and 
expense  of  a causeless  prosecution.  It  was,  however,  argued  that  the  act  of 
the  appellant  in  the  present  case  was  a violation  of  the  right  which  every  man 
has  to  pursue  a lawful  trade  and  calling,  and  that  the  violation  of  this  right  is 
actionable.  I remark  in  passing  that,  if  this  be  so,  the  right  of  action  must  be 
independent  of  the  question  of  malice  except  in  the  legal  sense.  The  right 
which  a man  has  to  pursue  his  trade  or  calling  is  qualified  by  the  legal 
right  of  others  to  do  the  same  and  compete  with  him  though  to  his 
damage ; and  it  is  obvious  that  a general  abstract  right  of  this 

character  stands  on  a different  footing  from  such  a private  par- 
ticular right  as  the  right  to  performance  of  a contract  into  which 
one  has  entered.  A man  has  no  right  to  be  employed  by  any  particular 
employer,  and  has  no  right  to  any  particular  employment  if  it  depends  on  the 
will  of  another.  But  is  there  any  such  general  cause  of  action  irrespective  of 
the  means  employed  or  mode  of  interference  ? I think  it  unnecessary  to  comment 
on  all  the  cases  which  have  been  cited  by  counsel,  and  are  referred  to  by  the 
learned  judges.  I have  read  them  carefully,  and  I am  satisfied  that  in  no  one 
of  them  was  anything  decided  which  is  an  authority  for  the  abstract  proposition 
maintained.  In  every  one  of  them  you  find  there  was  either  violence  or  the 
threat  of  violence,  obstruction  of  the  highway  or  the  access  to  the  plaintiff’s 
premises,  nuisance,  or  other  unlawful  acts  done  to  the  damage  of  the  plaintiff. 
Nor  does  it  appear  to  me  that  the  gist  of  the  action  in  those  cases  was  that  the 
plaintiff  was  a trader,  or  exercised  a profitable  calling.  That  circumstance  no 
doubt  afforded  evidence  of  the  damage.  But  I suppose  that,  if  a person 
obstructed  the  access  to  my  house  or  to  my  vessel  by  molesting  and  firing  guns 
at  persons  resorting  thither  on  their  lawful  occasions,  I may  have  my  action 
against  him,  though  I do  not  keep  a school  or  I am  not  a trader,  but  sailing  in 
my  yacht  for  my  own  pleasure.  Or,  if  a person  obstructs  my  free  use  of  the 
highway,  and  I suffer  damage  thereby,  I have  a right  of  action,  though  my 
carriage  . does  not  ply  for  hire,  but  is  used  only  for  my  own  purposes. 
It  is  strange  that,  if  there  be  any  such  right  of  action  for 
interference  with  trade,  there  is  not  to  be  found  some  clear  authority 
in  the  law  books  in  its  favour.  And,  as  remarked  by  one  of  the  learned 
judges,  if  those  who  argued  and  those  who  decided  Lumley  v.  Gye  had  been 
aware  of  any  such  general  doctrine,  it  would  have  disposed  of  that  case  with- 
out the  elaborate  consideration  to  be  found  in  the  judgments.  I do  not  think 
that  the  well-known  action  for  slander  of  a trader’s  goods  supports  the  larger 
proposition  attempted  to  be  founded  on  it.  Blackstone  treats  that  action  as  a 
particular  example  of  slanderous  words.  And  it  appears  to  me  an  obvious 
fallacy  to  argue  from  the  existence  of  some  recognised  and  well-known  cause  cf 
action  to  a larger  and  wider  legal  proposition  of  which  the  cause  of  action  in 
question  might  be  treated  as  a particular  case  if  the  larger  proposition  had  been 
generally  recognised.  The  authority  most  relied  on  in  support  of  the  proposi- 
tion maintained  by  the  respondents  is  the  well-known  case  of  Keeble  o. 
Hickeringill,  or,  more  properly,  the  dicta  of  Lord  Holt  as  reported  in  11  East, 
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574,  n.  That  case  was  an  action  by  the  owner  of  a decoy  pond  against  the 
defendant  for  driving  away  his  wild-fowl  by  firing  guns  with  intent  to  damnify 
the  plaintiff.  It  appears  to  have  been  twice  argued,  and  there  are  four  separate 
reports  of  it,  which  do  not  altogether  agree  as  to  the  grounds  of  the  judgment. 
But  I think  it  was  decided  on  the  ground  that  the  act  of  the  defendant  was  a 
wilful  disturbance  of  the  enjoyment  by  the  plaintiff  of  his  own  land 
for  a lawful  and  profitable  purpose,  and  what  is  called  in  law 
a nuisance.  The  reported  cases  in  which  the  case  has  been  followed 
(Carrington  v.  Taylor,  11  East,  571,  and  Ibbotson  v.  Peat,  12  L.  T. 
Bep.  313 ; 3 H.  & C.  644)  support  this  view.  If  this  be  a correct  view 
of  the  decision,  it  is  no  authority  for  the  larger  proposition  founded  on  it 
by  the  respondents  ; and  the  dicta  of  Lord  Holt,  however  much  entitled  to 
respect,  are  inadequate  to  support  the  weight  which  it  is  sought  to  place  upon 
them.  Another  point  was  made  at  your  lordships’  bar.  It  was  contended  that 
Allen  was  guilty  of  wilful  misrepresentation  in  what  he  told  Halkett,  that  the 
men  never  really  intended  to  strike ; and  that  Allen  knowingly  exceeded  his 
instructions,  or  what  the  men  had  authorised  him  to  say  when  he  said  that  they 
would  do  so.  This  is  a question  of  fact  to  be  determined  on  the  evidence,  and 
it  might  and  should  have  been  submitted  to  the  jury.  In  my  view  such  a state 
of  facts  amounting  to  a charge  of  fraud  would  have  constituted  a legal  wrong, 
and  have  been  of  the  essence  of  the  action.  The  point  should  therefore,  in  my 
opinion,  have  been  pleaded . But  it  is  not  to  be  found  in  the  pleadings,  and  I 
cannot  find  a trace  of  its  having  been  taken  at  the  trial.  No  reference  to  such 
a question  is  to  be  found  in  the  very  full  summing  up  of  the  learned  judge.  So 
far  as  I can  understand,  the  contention  of  counsel  for  the  respondents  at  the 
trial  was  the  exact  contrary,  as  they  were  then  endeavouring  to  recover  against 
the  other  defendants,  the  representatives  of  the  union.  It  is  not  the  practice 
of  your  lordships,  where  there  has  been  a trial  by  jury,  to  allow  a new  issue  or 
question  to  be  raised  at  the  bar,  which  might  and  ought  to  have  been,  but  was 
not,  submitted  to  the  jury  for  their  consideration  on  the  evidence.  To  do  so 
would  be  to  usurp  the  function  of  the  jury.  I do  not,  therefore,  find  it  neces- 
sary to  express  any  opinion  on  the  point.  1 am  of  opinion  that  the  judgment 
of  the  Court  of  Appeal  should  be  reversed,  and  the  action  dismissed  with  the 
usual  consequences. 

Lord  James  of  Hereford  [his  lordship  went  through  the  facts,  and  con- 
tinued] : Upon  this  state  of  facts  the  respondents  brought  their  action  against 
the  present  appellant  and  others,  the  cause  of  action  in  the  fifth  paragraph 
of  the  claim  being  thus  alleged:  “The  defendant  has  maliciously  and  wrong- 
fully, and  with  intent  to  injure  the  plaintiffs,  intimidated  and  coerced  the 
Glengall  Company  to  break  their  contracts  with  the  plaintiffs  to  the  plaintiffs’ 
damage,  and  has  further  intimidated  and  coerced  the  Glengall  Company  and 
others  not  to  enter  in£>  new  contracts  with  the  plaintiffs,  whereby  the  plaintiffs 
have  suffered  damaged.”  It  was  admitted  during  the  trial  that  the  first  head 
of  this  claim  could  not  be  supported,  for  the  Glengall  Company  broke  no  con- 
tract. The  question,  therefore,  is  confined  within  the  second  alleged  cause  of 
action.  Thus  your  lordships  have  to  determine  whether  there  was  sufficient 
evidence  given  at  the  trial  to  support  the  allegation  that  the  appellant 
“ intimidated  and  coerced  the  Glengall  Company  ” not  to  employ  the 
respondents  ; and,  secondly,  it  is  advisable  to  consider  whether  in  any 
view  of  the  appellant’s  conduct  there  was  evidence  to  support  a cause  of 
action.  Looking  at  the  facts,  I come  to  the  conclusion  that  the  appellant 
cannot  be  said  to  have  intimidated  or  coerced  (within  the  legal  meaning 
to  be  given  to  those  words)  the  Glengall  Company.  It  is  true  he  in- 
formed the  company’s  representative  of  the  existing  intention  of  the 
boilermakers ; but  that  intention  to  discontinue  work  if  the  respondents 
were  further  employed  was  not  formed  in  consequence  of  any  words  or  act  of 
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the  appellant.  He  had  learned  that  that  intention  was  formed  by  the  boiler- 
makers before  his  arrival  at  the  ship.  For  him  to  communicate  such  intention 
to  the  company  did  not  injure  the  respondents.  The  boilermakers  would  have 
aoted  upon  it  whether  the  company  knew  or  were  ignorant  of  their  resolution. 
For  they  were  about  to  desert  their  work  when  the  appellant  prevented  them 
from  doing  so^  and  prevailed  upon  them  to  give  him  an  opportunity  of 
communicating  with  the  representatives  of  the  company.  For  myself  I believe 
that  the  appellant  communicated  only  the  boilermakers’  preformed  intention  ; 
but  even  if  he  said  that  the  union  would  call  out  the  boilermakers  if  the 
respondents  were  further  employed,  I presume  he  was  only  communicating  that 
which  he  knew  would  be  the  fact,  and  he  was,  therefore,  warning  the 
company’s  representatives  not  to  pursue  a course  which  would  be  detrimental 
to  the  company’s  interest.  The  appellant  doubtless  desired  that  the  boiler- 
makers’ view  of  their  claim,  that  they  alone  should  execute  iron  work,  should 
prevail,  and,  therefore,  that  steps  should  be  taken  to  secure  to  them  the  success 
of  that  claim  ; and  so  naturally  he  would  use  solicitation  and  persuasion  to  the 
company’s  representatives  with  the  intention  of  procuring  the  non-employment 
of  the  respondents.  Thus  it  appears  to  me  that  the  question  for  your  lordships’ 
decision  is  thus  resolved  : Is  it  actionable  for  A.  to  solicit  and  persuade 
B.  not  to  enter  into  a contract  ..with  0.  ? Before  dealing  with  the 
answers  that  ought  to  be  given  to  this  question,  it  is  worthy  of  observation 
that  there  were  three  actors  in  the  events  leading  to  the  non-employment  of  the 
respondents : (1)  The  boilermakers  who  refused  to  work  with  them ; (2)  the 
appellant  who  communicated  that  refusal  to  the  Glengall  Company ; and  (3)  the 
representatives  of  the  company,  who  in  consequence  of  the  expressed  intention 
of  the  boilermakers  determined  not  further  to  employ  the  respondents.  In  all 
substance  the  injury  inflicted  upon  the  respondents  proceeded  in  the  first  degree 
from  the  action  of  the  boilermakers,  and  in  the  second  from  the  action  of  the 
company  in  yielding  to  the  demand  of  the  boilermakers.  That  the  appellant 
took  part  in  the  transaction  is  true,  but  he  played  but  a very  minor  part,  and  if  he 
had  never  appeared  on  the  scene  at  all  the  injury  to  the  respondents  would 
have  been  the  same,  for  the  company  would  equally  have  exercised  their  option 
and  would  have  refused  to  employ  the  respondents  in  order  to  secure  the 
services  of  the  boilermakers.  Under  these  circumstances  it  seems  strange  that 
it  is  not  alleged  that  any  action  lies  against  the  boilermakers,  and  that  it  should 
be  distinctly  admitted  that  no  cause  of  action  can  be  maintained  against  the 
company.  If  the  principles  laid  down  in  the  judgment  of  Lord  Esher  in 
the  case  of  Bowen  v.  Hall  and  in  the  case  of  Temperton  v.  Bussell  were  applied 
to  the  ordinary  affairs  of  life,  great  inconvenience  as  well  as  injustice  would 
ensue.  Every  competitor  for  a contract  who  alleged  that  he  was  the  best  person 
to  fulfil  it  would  be  liable  to  an  action.  Take  the  case  of  an  architect  who  seeks 
to  be  employed  to  the  exclusion  of  his  rivals.  He  says,  “My  plans  are  the  best, 
and  following  them  will  produce  the  best  house  at  the  least  cost.  Therefore, 
employ  me  and  not  A.  or  B.”  If  he  be  so  employed  the  architect  would, 
according  to  the  dicta  in  Bowen  v.  Hull,  be  liable  to  an  action  at  the  suit  of  hie 
rivals.  For  he  has  induced  a person  not  to  enter  into  a contract  with  a third 
person,  and  his  object  clearly  was  to  benefit  himself  at  the  expense  of  such  third 
person.  Indeed,  if  the  opinion  delivered  by  Mr.  Justice  Cave  that  it  is  action- 
able for  the  cook  to  say  to  her  master,  “ Discharge  the  butler  or  I will  leave  you,” 
is  correct,  in  that  case  the  ingredient  of  “ being  desirous  to  benefit  herself  at 
the  expense  of  a third  person  ” is  wanting.  For  the  objection  of  the  cook 
might  well  proceed  from  a motive  which  would  not  represent  any  gain  to 
herself.  But  I am  aware  that  it  was  urged  at  the  bar  that,  even  if  the  views 
which  I have  expressed  to  your  lordships  be  correct,  there  is  an  exception  from 
general  principles  in  favour  of  those  whose  trade  or  employment  has  been 
interfered  with.  I do  not  assent  to  this  view.  Before  discussing  the  question 
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it  is  necessary  that  some  definition  of  the  words  “ interfered  with  ” in  their 
legal  sense  should  be  given.  Every  man’s  business  is  liable  to  be  “ interfered 
with  ” by  the  action  of  another,  and  yet  no  action  lies  for  such  interference. 
Competition  represents  “interference,”  and  yet  it  is  in  the  interest  of  the 
community  that  it  should  exist.  A new  invention  utterly  ousting  an  old  trade 
would  certainly  “ interfere  with  ” it.  If,  too,  this  loose  language  is  to  be  held 
to  represent  a legal  definition  of  liability,  very  grave  consequences  would 
follow.  Of  course  the  conduct  of  the  boilermakers  in  the  case  before 
your  lordships  amounted  to  an  interference  with  the  plaintiffs’  business,  and 
yet,  as  has  been  pointed  out,  it  is  not  said  that  an  action  lies  against 
them.  Every  organiser  of  a strike,  in  order  to  obtain  higher  wages, 

“ interferes  with  ” the  employer  carrying  on  his  business  ; also  every 
member  of  an  employers’  federation  who  persuades  his  co-employer  to  lock 
out  his  workmen  must  “ interfere  with  ” those  workmen.  Yet  I do  not  think 
it  will  be  argued  that  an  action  can  be  maintained  in  either  case  on  account  of 
such  interference.  But,  whatever  meaning  may  be  attached  to  the  words 
“ interfered  with,”  I see  no  ground  for  saying  that  any  different  rule  should  be 
applied  to  cases  of  interference  with  a man  when  carrying  on  his  trade  or 
business  or  when  he  is  engaged  in  any  other  pursuit.  In  the  case  of  the 
Mogul  Steamship  Company  (61  L.  T.  Bep.  820 ; 23  Q.  B.  Div,  598)  there  was 
an” extreme  case  of  interference  with  the  plaintiffs’  business  by  methods  which 
directly  injured  the  plaintiffs  in  their  trade  for  the  express  purpose  of 
benefiting  the  defendants.  The  admitted  interference  was  carried  on  by 
several  defendants  in  a combination  which  in  one  sense  amounted  to  a 
conspiracy,  yet  it  was  held  by  this  House  that  no  action  could  be  maintained 
for  the  acts  done  were  not  unlawful  and  the  combination  was  not  a criminal 
conspiracy  (66  L.  T.  Rep.  1 ; (1892)  A.  C.  25).  I abstain  from  passing  in 
review  the  older  cases  which  refer  to  the  interference  with  trade  or  business, 
for  they  have  already  been  very  fuliy  reviewed  and  dealt  with.  I content 
myself  with  saying  that  I do  not  think  that  they  establish  more  than  that  the 
interference  which  is  in  itself  unlawful  constitutes  a cause  of  action.  It  seems 
somewhat  contrary  to  common  sense  that  an  interference  which  is  rightful 
when  applied  to  general  subjects  becomes  wrongful  when  a trade  or  business 
is  subjected  to  it.  For  these  reasons  I have,  after  some  hesitation,  come  to  the 
conclusion  that,  inasmuch  as  the  appellant  has  used  no  unlawful  means  to 
produce  a result,  and  that  as  the  result  produced  represents  nothing  that  is 
unlawful,  this  action  cannot  be  maintained.  I therefore  think  that  the  decision 
of  the  Court  of  Appeal  should  be  reversed,  and  that  judgment  should  be  entered 
for  the  appellant. 

Order  appealed  from  reversed  and  judgment  entered  for  the  appellant, 
with  costs  here  and  below,  including  the  costs  of  the  trial. 

(Reprinted  with  the  kind  permission  of  the  proprietors  of  the  Law  Times.) 
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IN  THE  HOUSE  OF  LORDS,  August  5,  1901, 

Before  the  Lord  Chancellor,  Lord  Macnaghten,  Lord  Shand,  Lord  Brampton, 

Lord  Eobertson,  and  Lord  Bindley . 

QUINN  V.  LEATHEM. 

Judgment  was  given  in  the  House  of  Lords  this  day  on  the  appeal  in  the 
case  of  Leathern  v.  Quinn.  Mr.  Leathern,  butcher,  Lisburn,  claimed  damages 
against  Joseph  Quinn,  butchers’  assistant,  Belfast,  and  other  members  of  the 
Belfast  Journeymen  Butchers’  Assistants’  Association,  on  the  ground  that  they 
maliciously  and  wrongfully  procured  certain  butchers  to  cease  dealing  with  him, 
and  for  enticing  workmen  in  his  employ  to  leave  because  he  refused  at  the 
dictates  of  the  Trades  Union  to  dismiss  a non-union  workmen  in  his  employ. 
At  one  period  of  the  dispute  Mr.  Leathern,  to  avoid  trouble,  offered  to  pay  the 
expenses  of  his  assistant  joining  the  union,  but  the  arrangement  fell  through, 
as  the  union  made  it  a condition  that  the  defaulting  assistant  should  not 
be  re  engaged  by  Mr.  Leathern  for  twelve  months,  and  as  he  was  a married 
man  Mr.  Leathern  refused  to  comply  with  this  demand.  Pressure  was  also 
brought  to  bear  by  the  union  upon  Mr.  Munce,  a Belfast  butcher,  and  Mr. 
M‘Bride,  who  did  business  with  Mr.  Leathern,  to  discontinue  doing  so,  or  else 
the  union  would  call  out  their  assistants  as  well.  This  pressure  resulted  in  a 
discontinuance  of  a business  which  had  subsisted  for  many  years,  although 
there  was  no  written  contract.  Black  lists  were  ajso  issued  by  the  union  of 
masters  who  employed  non-union  assistants.  The  Courts  in  Ireland  held  that 
the  appellant  and  other  members  of  the  union  who  are  not  now  parties  to  the 
action  did  wrongfully  and  maliciously  induce  the  customers  and  servants  of 
Mr.  Leathern  to  cease  to  deal  with  him  and  to  leave  his  employ.  The  Court  in  the 
first  instance  awarded  £250  damages,  but  this  was  reduced  by  the  Court  of 
Appeal  to  £200. 

Judgment  of  the  Lord  Chancellor. 

In  this  case  plaintiff  has,  by  a properly  framed  statement  of  claim, 
complained  of  the  defendants,  and  proved  to  the  satisfaction  of  the  jury  that 
the  defendants  knowingly  and  maliciously  induced  the  customers  and  servants 
to  cease  to  deal  with  plaintiff;  that  the  defendants  did  this  in  pursuance  of  a 
conspiracy  formed  among  them ; and  that  in  pursuance  of  the  same  conspiracy 
they  induced  the  servants  of  the  plaintiff  not  to  continue  in  the  plaintiff’s 
employment,  and  that  all  this  was  done  with  malice  in  order  to  injure  the 
plaintiff,  and  that  it  did  injure  the  plaintiff.  If  upon  these  facts,  so  found,  the 
plaintiff  could  have  his  remedy  against  those  who  had  thus  injured  him,  it  could 
hardly  be  said  that  our  jurisprudence  was  incapable  of  providing  a remedy. 
No  one  doubted  this.  Before  the  decision  in  Allen  v.  Flood  in  this  House  such 
facts  would  have  established  a cause  of  action  against  the  defendants.  Now, 
before  discussing  the  case  of  Aliens.  Flopd  and  what  was  decided  therein,  there 
are  two  observations  of  a general  character  which  I wish  to  make,  and  one  is 
to  repeat  what  I have  very  often  said  before  that  every  judgment  must  be  read 
as  applied  to  particular  facts  proved,  and  qualified  by  the  particular  facts  of 
the  case  in  which  such  expressions  are  to  be  found.  The  other  observation 
is  that  a case  is  only  an  authority  for  what  it  actually  decides.  I entirely  deny 
that  it  can  be  quoted  for  a proposition  that  may  seem  to  follow  logically  from 
it.  Such  a mode  of  reasoning  assumes  that  the  law  is  necessarily  a logical 
code,  whereas  every  lawyer  must  acknowledge  that  the  law  is  not  always 
logical  at  all.  I think  that  the  application  of  these  two  propositions  renders  the 
decision  of  this  case  perfectly  plain,  notwithstanding  the  decision  in  the  case  of 
Allen  v.  Flood.  Now,  the  matters  of  fact  upon  which  Allen  v.  Flood  were 
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decided  by  a majority  in  this  House  were  that  the  defendants  there  neither 
uttered  nor  carried  into  effect  any  threat  at  all.  They  simply  warned  the 
plaintiffs  employer  of  what  the  men  themselves,  * without  his  persuasion  or 
influence,  had  determined  themselves  to  do,  and  it  was  certainly  proved  that  no 
resolution  of  the  Trades  Union  had  been  arrived  at,  and  that  the  Trades  Union 
official  had  no  anthority  himself  to  call  out  the  men,  which  in  that  case  was 
argued  to  be  the  threat  which  caused  the  employers  to  discharge  the  plaintiff. 
It  was  further  an  element  in  the  decision  that  there  was  no  case  of  conspiracy 
or  any  combination  whatever  alleged  to  be  done;  only  the  independent 
and  single  act  of  the  defendant.  It  is  true  that  I personally  did  not  believe 
that  was  their  view,  but,  as  I have  said,  we  must  look  at  the  hypothesis  of 
facts  upon  which  the  case  was  decided  by  the  majority  of  those  who  took  part 
in  the  decision.  My  lords,  in  my  view  what  has  been  said  already  is  enough 
to  decide  this  case  without  going  further  into  the  facts  of  Allen  v.  Flood.  But 
I cannot  forbear  accepting  with  cordiality  the  statement  of  the  case  prepared 
by  two  of  your  lordships — Lord  Brampton  and  Lord  Lindley — with  so  much 
care  and  precision.  Now,  in  this  case  it  cannot  be  denied  that  if  the  verdict 
stands  there  was  a conspiracy,  and  threats  carried  into  execution,  so  that  loss 
of  business  and  interference  with  the  plaintiffs  legal  rights  are  abundantly 
proved ; and  I do  not  understand  that  the  very  learned  judge  who  dissented 
doubted  any  one  of  the  propositions,  but  his  view  was  grounded  on  the  belief 
that  Allen  v.  Flood  had  altered  the  law  in  these  respects,  and  made  that  lawful 
which  would  have  clearly  been  actionable  before  the  decision  of  that  case.  For  the 
reasons  I have  given  I cannot  agree  with  that  conclusion.  I do  not  deny  that 
if  some  of  the  observations  made  in  that  case  have  to  be  pushed  to  their  logical 
conclusion  it  would  be  very  difficult  to  resist  the  Chief  Baron’s  inflexible  logic ; 
but  with  all  the  respect  which  any  view  of  that  learned  judge  is  entitled  to 
command,  I cannot  concur.  There  is  a subordinate  question  which  I must  not 
pass  over.  It  is  suggested  that  Lord  Justice  Fitzgibbon  did  not  put  all  the 
questions  necessary  to  raise  all  -the  points  which  the  learned  counsel  desired  to 
argue.  I think  the  charge  of  the  Lord  Chief  Justice  absolutely  accurate.  I 
move  that  the  appeal  be  dismissed  with  costs. 

Lord  Macnaghten  and  Lord  Shand  concurred. 

Judgment  op  Loed  Beampton. 

Lord  Brampton  said  this  case  was  one  which,  while  of  no  serious  pecuniary 
concern  to  the  parties,  involved,  nevertheless,  questions  of  widespread  import- 
ance to  every  trader  and  to  every  employer  and  servant  engaged  in  trade. 
After  reciting  the  facts  given  in  evidence  in  the  Court  below,  his  lordship  said 
he  thought  the  learned  Lord  Justice  (Fitzgibbon),  before  whom  and  a special 
jury  the  case  was  tried,  was  right  in  refusing  to  non-  suit  the  plaintiff,  on  the 
ground  that  there  was  no  evidence  of  a contract  between  Munce  and  Leathern, 
nor  of  any  pecuniary  damage  to  the  plaintiff  by  reason  of  the  acts  of  the 
defendants,  and  that  the  acts  of  the  defendants  were  legitimate.  There  was 
clearly  evidence  in  his  lordship’s  opinion  for  the  consideration  of  the  jury  upon 
one  or  more  of  the  causes  of  action.  No  evidence  was  called  for  the  defendants, 
but  from  a careful  perusal  of  the  learned  judge’s  notes  and  memoranda,  his 
lordship  was  satisfied  that  every  indulgence  that  could  have  been  reasonably 
given  to  defendants’  counsel  in  presenting  his  case  to  the  jury  was  allowed  him, 
and  he  was  satisfied  that  counsel  must  be  taken  to  have  acquiesced  in  the  form 
in  which  the  questions  submitted  to  the  jury  were  left  to  them,  even  though  it 
might  otherwise  have  been  open  to  criticism.  Lord  Justice  Fitzgibbon  told  the 
jury  that  they  had  to  consider  whether  the  intentions  and  actions  of  the 
defendants  -went  beyond  the  limits  which  would  not  be  actionable — namely, 
securing  or  advancing  their  own  interests,  or  those  of  their  trade,  by  reasonable 
means,  including  lawful  combination ; or  whether  their  acts,  as  proved,  were 
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intended  and  calculated  to  injure  the  plaintiff  in  his  trade,  through  a combina- 
tion and  with  a common  purpose,  to  prevent  the  free  action  of  his  customers 
and  servants  in  dealing  with  him,  and  with  the  effect  of  actually  injuring  him  as 
distinguished  from  acts  legitimately  done  to  secure  or  advance  their  own  interests. 
Acts  done  with  the  object  of  increasing  the  profits  or  raising  the  wages 
of  any  combination  of  persons,  such  as  the  society  to  which  the  defendants 
belonged,  by  reasonable  and  legitimate  means,  were  perfectly  lawful,  and  were 
not  actionable  so  long  as  no  wrongful  act  was  maliciously — that  was  to  say, 
intentionally — done  to  injure  a third  party.  To  constitute  such  a wrongful  act 
for  the  purposes  of  this  case  the  learned  judge  told  the  jury  that  they  must 
be  satisfied  that  there  had  been  a conspiracy  on  the  part  of  the  defendants  to 
injure  the  plaintiff  in  his  business,  and  that  acts  must  be  proved  to  have  been 
done  by  the  defendants  in  furtherance  of  that  intention  which  had  inflicted 
actual  money  loss  upon  the  plaintiff  in  his  trade.  He,  therefore,  proposed  to 
the  jury  the  question — Whether  the  acts  of  the  defendants  were  or  were 
not  in  that  sense  actionable  ? This  charge  of  the  Lord  Justice  was  delivered 
before  Allen  v . Flood  was  decided  in  the  House  of  Lords ; and  in  substance 
his  lordship  thought  it  was  correct,  having  regard  to  the  particular  case. 
In  some  respects  it  seemed  to  him  a little  too  favourable  to  the  defendants. 
The  defendants’  counsel  made  four  objections  to  the  summing  up.  The  first 
two — viz.,  that  the  judge  had  given  no  definition  of  damage,  and  that  he  had 
told  the  jury  that  the  liability  of  the  defendants  depended  on  a question  of 
law — were  conclusively  answered  in  the  summing  up.  The  third  objection 
was  that  the  question  relating  to  the  black  list  should  be  separately  left  to 
the  jury.  It  was  then  so  left,  and  as  to  that  the  judge  directed  them 
that  there  was  not  sufficient  evidence  to  connect  Quinn  and  Craig  with  the 
black  lists.  By  this  his  lordship  took  it,  he  (the  judge)  meant  not  as  an 
independent  cause  of  action,  there  being  in  fact  no  evidence  of  their  personal 
participation  in  the  publication  of  these  lists.  But  that  left  them  still  affected  by 
them  as  overt  acts  of  conspiracy,  for  each  of  which  every  one  of  the  conspirators 
was  liable,  and  the  evidence  touching  the  black  lists  was  beyond  question 
admissible  under  the  conspiracy  count.  The  fourth  objection  was  that  there 
was  no  evidence  of  any  binding  contract  having  been  broken  through  the  action 
of  the  defendants,  but  the  judge  then  declined  to  withdraw  the  question  of 
contract  from  the  jury,  and  his  lordship  thought  rightly.  And,  at  a later  stage, 
after  the  whole  matter  had  been  disposed  of  under  the  conspiracy  count,  he 
rightly  refrained  from  putting  the  question  at  all,  because  it  had  become 
unnecessary.  The  single  general  question  at  first  proposed  by  the  judge  was 
finally  divided  into  three  separate  questions — (1)  Did  the  defendants  or  any  of 
them  wrongfully  and  maliciously  induce  the  customers  or  servants  of  the 
plaintiff  to  refuse  to  deal  with  him  ? (2)  Did  the  defendants  or  any  two  or  more 

of  them  maliciously  conspire  to  induce  the  customers  or  servants  named  in  the 
evidence,  or  any  of  them,  not  to  deal  with  the  plaintiff,  or  not  to  continue  in  his 
employment;  and  were  such  persons  so  induced  not  to  do  so?  (3)  Did  the 
defendants  Davy,  Dornan,  and  Shaw,  or  any  of  them,  publish  the  “ black  list  ” 
with  intent  to  injure  the  plaintiff  in  his  business,  and,  if  so,  did  the  publication 
injure  him  ? The  jury  answered  each  of  these  questions  in  the  affirmative. 
Bightly  understood,  continued  his  lordship,  he  thought  that  the  judgment  in 
Allen  v.  Flood  was  inapplicable  to  the  present  case.  But  in  order  to  properly 
appreciate  it,  it  was  essential  to  ascertain  what  were  the  material  facts  assumed 
to  exist  by  their  lordships  who  assented  to  that  judgment,  and  what  were  the 
principles  of  law  applied  by  them  to  those  facts.  This  necessity  would  be  mor<- 
apparent  when  it  was  realized  that  unanimity  of  opinion  as  to  the  facts  certain!  v 
did  not  prevail,  and  that  the  judges  who  were  called  on  to  render  assistance  to  th- 
House  were  given  one  simple  question  only — viz.,  “Assuming  the  evidence  given 
by  the  plaintiff’s  witnesses  to  be  correct,  was  there  any  evidence  of  a cause  ot 
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action  fit  to  be  left  to  the  jury?”  The  evidence  of  the  plaintiff’s  v 
handed  to  the  judges  most  certainly  did  not  altogether  coincide  with  sol 
material  facts  assumed  by  their  lordships.  This  would  account  for  the  vark 
the  views  expressed  as  to  the  legal  rights  and  alleged  wrongful  acts  of  the  p. 

1 1 would  be  an  endless  task  to  endeavour  to  reconcile  all  these  differences  o. 
and  opinion.  He  would,  therefore,  not  make  the  attempt.  Some  of 
confusion  arose,  no  doubt,  from  the  course  taken,  rightly  or  wrongly,  'at 
trial.  Then  all  questions  of  conspiracy,  intimidation,  coercion,  or  breach 
contract  were  withdrawn  from  the  jury,  the  only  matters  of  fact  found  by  the 
being  that  Allen  maliciously  induced  the  Glengall  Company  to  discharge  Flo> 
and  Taylor  from  their  employment,  and  not  to  engage  them  again,  and  that  each 
plaintiff  had  suffered  £20  damages.  It  was  assumed  by  their  lordships  that  the 
Glengall  Company  were  under  no  contractual  obligation  to  retain  the  plaintiffs, 
Flood  and  Taylor,  in  their  service  for  any  length  of  time,  but  might  dismiss 
them  from  their  employment  at  any  moment,  and  that  the  boilermakers  were 
working  under  the  same  conditions ; that  Allen  in  making  the  communication 
which  induced  the  company  to  dismiss  the  plaintiff  was  only  doing  that  which 
he  had  a legal  right  to  do,  and  their  lordships  held,  therefore,  that  the 
plaintiffs  had  no  legal  cause  of  action  against  either  the  company  or  the 
defendant,  and  that  the  mere  fact,  as  found  by  the  jury,  that  the  defendant  was 
actuated  by  a malicious  motive  could  not  convert  a rightful  into  a wrongful  act. 
This  proposition  that  the  exercise  of  an  absolutely  legal  right  could  not  be 
treated  as  wrongful  and  actionable  merely  because  a malicious  motive  prompted 
such  exercise  was  established  as  clear  law  in  the  Bradford  Corporation  v. 
Pickles,  1895,,  and  it  was  now  too  late  to  dispute  it  even  if  one  were  disposed  to 
do  so,  which  he  (Lord  Brampton)  was  not.  i It  must  not,  however,  be  supposed 
that  a malicious  intention  could  in  no  case  be  material  to  the  maintenance  of 
an  action.  It  was  commonly  used  to  defeat  the  defence  of  privilege,  to  do  or  to 
say  that  which,  without  such  privilege,  would  be  wrongful  and  actionable. 
Take  the  familiar  instance  of  an  action  for  malicious  prosecution.  It  was  not 
a wrongful  act  for  any  person  who  honestly  believed  that  he  had  reasonable  and 
probable  cause,  though  he  had  it  not,  in  fact,  to  put  the  criminal  law  in  motion 
against  another;  but  if  a malicious  motive  operating  on  the  mind  of  such 
prosecutor  were  added,  that  which  would  have  been  a justifiable  act,  if  done 
without  malice,  became  with  malice  wrongful  and  actionable.  What  would 
constitute  such  malice  it  was  not  material  for  the  purposes  of  this  case  to  define. 

In  the  present  case  the  alleged  cause  of  action  was  very  different  from  that  in 
Allen  v.  Flood.  The  real  and  substantial  cause  of  action  was  an  unlawful 
conspiracy  to  molest  the  plaintiff,  a trader,  in  carrying  on  his  business,  and  by 
so  doing  to  invade  his  undoubted  right — in  the  words  of  Baron  Alderson — 

“ in  all  matters  not  contrary  to  law  to  regulate  his  own  mode  of  carrying 
on  his  business  according  to  his  own  discretion  and  choice.”  To  this  he  would 
add  the  emphatic  expression  of  Lord  Halsbury,  Lord  Chancellor,  in  the  Mogul 
case,  1892  : “All  are  free  to  trade  upon  what  terms  they  will.”  After  quoting  / 
sentences  from  judgments  by  Lord  Bramwell  and  Chief  Justice  Brie  in  the 
same  sense,  Lord  Brampton  said  he  rested  his  judgment  on  the  principle 
expressed  in  the  extracts  he  had  read.  He  sought  for  no  more.  The  remedy 
for  the  invasion  of  a legal  right  was  thus  stated  by  Lord  Watson  in  Ailed  v . 
Flood  : “ Any  invasion  of  the  civil  rights  of  another  person  was  in  itself  a legal 
wrong,  carrying  with  it  liability  to  repair  its  necessary  or  natural  consequences 
in  so  far  as  these  are  injurious  to  the  person  whose  right  is  infringed.”  His 
lordship  could  not  suppose  that  any  intelligent  person  reading  the  evidence 
adduced  on  the  trial  of  the  present  case  would  fail  to  come  to  the  conclusion 
that  the  acts  complained  of  amounted  to  a serious  invasion  of  plaintiff’s  trade 
rights,  and  he  was  at  a loss  to  comprehend  on  what  ground  the  defendants 
sought  to  justify  or  excuse  their  action  towards  him.  As  members  of  a 
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/Inion  they  had  no  more  legal  right  to  commit  what  would 
he  unlawful  wrongs  than  if  the  association  to  which  they 
itached  had  never  come  into  existence.  They  had  no  more  right  to  coerce 
i pursuing  the  same  calling  as  themselves  to  joiu  their  society,  or  to  adopt 
views  or  r^les,  than  those  who  differed  from  them  and  belonged  to  other 
k associations  would  have  a right  to  coerce  them.  The  Legislature  in  con- 
ing on  Trade  Unions  such  privileges  as  were  contained  in  the  Acts  of  1871 
I 1876  most  certainly  had  not  conferred  on  any  association  or  any  member  of 
a licence  to  obstruct  or  interfere  with  the  freedom  of  any  other  person  in 
irrying  on  his  business  or  bestowing  his  labour  in  the  way  he  thought  fit,  pro- 
. ided  only  it  was  lawful ; and  although  a combination  of  members  of  a Trade 
Union  for  certain  purposes  was  no  longer  unlawful  and  criminal  as  a conspiracy, 
merely  because  the  objects  of  that  combination  were  in  restraint  of  trade,  no 
protection  was  given  to  any  combination  or  conspiracy  which  before  the  Act  of 
1871  would  have  been  criminal  for  other  reasons.  One  could  not  read  the 
7th  section  of  the  Conspiracy  Act  of  1875  without  seeing  that  it  had  no 
intention  to  tolerate  such  proceedings  as  in  this  case  were  complained  of,  but 
rather  to  protect  those  upon  whom  coercive  measures  might  be  practised.  But 
he  would  not  linger  upon  a consideration  of  what  might  be  done  in  competition,  for 
competition  was  not  even  suggested  as  a justification  of  the  acts  now  complained 
of — acts  of  wanton  aggression,  the  outcome  of  a malicious  but  successful  con- 
spiracy, to  harm  the  plaintiff  in  his  trade.  It  could  not  be — it  had  not  even 
been  suggested — that  these  acts  were  done  in  furtherance  of  any  of  the  lawful 
objects  of  the  association  as  set  forth  in  their  registered  rules,  according  to  the 
statutory  requirements,  nor  in  support  of  any  lawful  right  of  the  association,  or 
any  member  of  it,  nor  to  obtain  or  maintain  fair  hours  of  labopr  or  fair  wages, 
nor  to  promote  a fair  understanding  between  employers  and  employed  and 
workman  and  workman.  It  would  indeed  be  a strange  mode  of  promoting  such 
a good  understanding  to  coerce  a tradesman’s  customers  to  leave  him  because 
he  would  not  at  the  bidding  of  the  association  dismiss  workmen  who  desired  to 
continue  in  his  service,  and  whom  he  wished  to  retain,  to  make  way  for  others 
whom  he  did  not  want ; nor  for  the  settlement  of  any  dispute,  for  none  had 
existence.  He  would  next  deal  with  the  conspiracy  part  of  the  claim,  respect- 
ing which  much  confusion  and  uncertainty  seemed  somehow  to  have  arisen,  which 
he  found  it  difficult  to  understand.  He  had  no  intention,  however,  to  embark  upon 
a history  of  the  law  relating  to  the  subject.  That  would  be  useless  for  the  present 
purpose,  and  he  would  endeavour  briefly  to  state  how  he  viewed  the  matter 
practically  as  far  as  it  concerned  the  present  case.  A conspiracy  consisted  of 
an  unlawful  combination  of  two  or  more  persons  to  do  that  which  was  contrary 
to  law  or  to  do  that  which  was  wrongful  or  harmful  towards  some  other  person. 
It  might  be  punished  criminally  by  indictment,  or  civilly  by  an  action  if  damage 
had  been  occasioned  to  the  person  against  whom  it  was  directed.  It  might 
also  consist  of  an  unlawful  combination  by  unlawful  means.  The  essential 
elements,  whether  of  a criminal  or  of  an  actionable  conspiracy,  were  in  his 
opinion  the  same,  though  to  sustain  an  action  special  damage  must  be  proved. 
He  would  quote,  as  a very  instructive  definition,  the  words  of  a great  lawyer, 
Mr.  Justice  Wills,  in  Mulcahy  v.  The  Queen,  in  delivering  the  unanimous 
opinion  of  himself  and  others,  which  was  adopted  by  this  House — “ A con- 
spiracy consists  not  merely  in  the  intention  of  two  or  more,  but  in  the  agree- 
ment of  two  or  more,  to  do  an  unlawful  act,  or  to  do  a lawful  act  by  unlawful 
means.  So  long  as  such  a design  rests  in  intention  only,  it  is  not  indictable. 
When  two  agree  to  carry  it  into  effect  the  very  plot  is  an  act  in  itself,  and  the 
act  of  each  of  the  parties,  promise  against  promise,  actus  contra  actum , capable 
of  being  enforced  if  lawful ; and  punishable  if  for  a criminal  object,  or  for  the 
use  of  criminal  means.  The  number  and  compact  give  weight,  and  cause 
danger.”  It  is  true  that  these  words  were  uttered  touching  a criminal  case, 
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but  they  were  none  the  less  applicable  to  conspiracies  maae  the  subject  of  civil 
actions  like  the  present.  He  had  occupied  more  of  their  lordships’  time  than  he 
had  intended,  but  the  case  was  of  great  importance,  and  h\e  felt  that"  such 
unlawful  conduct  as  had  been  pursued  towards  Mr.  Leathern  demanded  serious 
attention.  He  thought  the  law  was  with  him,  and  that  the  damages  awarded 
were  in  the  circumstances  very  moderate.  It  was  at  all  times  a painful  thing 
for  any  individual  to  be  the  object  of  the  hatred,  spite,  and  ill-will  of  any  one 
who  sought  to  do  him  harm.  But  that  was  as  nothing  compared  to  the  danger 
and  alarm  created  by  a conspiracy  formed  by  a number  of  unscrupulous 
conspirators  acting  under  an  illegal  compact  together  and  separately  as  oi'tem  as 
opportunity  occurred,  regardless  of  law,  and  actuated  by  malevolence,  to  injure 
him  and  all  who  stood  by  him.  Such  a conspiracy  was  a powerful  and, 
dangerous  engine,  which  in  this  case  had,  he  thought,  been  employed  by  the 
defendants  for  the  perpetration  of  organised  and  ruinous  oppression.  He 
thought  that  judgment  in  the  courts  below  ought  to  be  affirmed  and  this 
appeal  dismissed  with  costs. 

Judgment  op  Lord  Lindley. 

The  case  of  Allen  v.  Flood  has  so  important  a bearing  on  the  present 
appeal  that  it  is  necessary  to  ascertain  exactly  what  this  House  really  decided 
in  that  celebrated  case.  It  was  an  action  by  two  workmen  of  an  iron 
company  against  three  members  of  a Trade  Union  for  maliciously,  wrongfully, 
and  with  intent  to  injure  the  plaintiffs,  procuring  and  inducing  the  iron  company 
to  discharge  the  plaintiffs.  The  only  question  the  House  of  Lords  had  to  decide 
in  that  case  was  whether  what  Allen  had  done  entitled  the  plaintiffs  to  maintain 
their  action  against  him.  What  the  jury  found  that  he  had  done  was  that  he 
had  maliciously  induced  the  employers  of  the  plaintiffs  to  discharge  them, 
whereby  the  plaintiffs  suffered  damage.  Different  views  were  taken  by  the 
noble  lords  who  heard  the  appeal,  but  the  opinion  of  the  majority  was  that  Allen 
had  no  power  himself  to  call  the  workmen  out,  and  all  that  he  did  was  to  inform 
the  employers  of  the  plaintiffs  that  most  of  their  workmen  would  leave  them  if 
they  did  not  discharge  the  plaintiffs.  There  being  no  question  of  conspiracy, 
intimidation,  coercion,  or  breach  of  contract  for  the  consideration  of  the  House, 
and  the  House  having  come  to  the  conclusion  that  Allen  had  done  no  more  than 
I have  stated,  the  majority  of  the  noble  lords  held  that  the  action  against  Allen 
would  not  lie,  that  he  had  infringed  no  right  of  the  plaintiffs,  that  he  had  done 
nothing  which  he  had  no  legal  right  to  do,  and  that  the  fact  that  he  had  acted 
maliciously,  and  with  intent  to  injure  the  plaintiffs,  did  not  entitle  the  plaintiffs 
to  maintain  the  action.  This  decision,  as  I understand  it,  establishes  two 
propositions — one  a far-reaching  and  extremely  important  proposition  of  law, 
and  the  other  a comparatively  unimportant  proposition  of  mixed  law  and  fact, 
useful  as  a guide,  but  of  a very  different  character  from  the  first.  The  first  and 
most  important  proposition  is  that  an  act,  otherwise  lawful  although  harmful, 
does  not  become  actionable  by  being  done  maliciously,  in  the  sense  of  pro- 
ceeding from  a bad  motive  and  with  intent  to  annoy  or  harm  another.  This  is 
a legal  doctrine,  not  new  or  laid  down  for  the  first  time  in  Allen  v.  Flood.  It 
had  been  gaining  ground  for  some  time,  but  it  was  never  before  so  fully  and 
authoritively  expounded  as  in  that  case.  In  applying  this  proposition,  however, 
care  must  be  taken  to  bear  in  mind,  first,  that  in  Allen  v.  Flood  criminal 
responsibility  had  to  be  considered.  It  would  revolutionise  criminal 
law  to  say  that  the  legality  of  conduct  never  depends  on  intention  ; secondly, 
it  must  be  borne  in  mind  that  even  in  considering  a person’s  liability  to  civil 
proceedings,  the  proposition  in  question  only  applies  to  acts  otherwise  lawful,  to 
acts  involving  no  breach  of  duty,  or,  in  other  words,  no  wrong  to  anyone:  The 

defendants  in  this  case  were  officers  of  a Trade  Union,  and  the  jury  had  found 
that  they  wrongfully  and  maliciously  induced  the  customers  of  the  plaintiff  to 
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refuse  to  deal  ^ith/him,  and  maliciously  conspired  to  induce  them  not  to  deal  \ I 
with  him.  T/her^  were  similar  findings  as  to  inducing  servants  of  the  plaintiff  V 
to  leave  him.  What  the  defendants  did  was  to  threaten  to  call  out  the  union  1 
workmen  of  the  plaintiff  and  his  customers  if  he  would  not  discharge  some 
non-union  m^n  in  his  employ.  In  other  words,  the  defendants  threatened  to 
put  the  plaihtiff  and  his  customers,  and  the  persons  working  for  them,  to  all 
the  inconvenience  they  could  without  using  violence.  The  facts  of  the  case  are 
entirely  (different  from  Allen  v.  Flood.  In  the  present  case  there  was  no 
dispute  between  the  plaintiff  and  his  men.  None  of  them  wanted  to  leave 
h'is  employ,  nor  was  there  any  dispute  between  the  plaintiff’s  customers  and 


their  own  men,  nor  between  the  plaintiff  and  his  customers,  nor  between  the 
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men  they  respectively  employed.  No  one  can,  I think,  say  the  verdict  was  not 
warranted  by  the  evidence.  I say  nothing  about  the  black  list,  as 
the  judge  who  tried  the  case  thought  the  appeal  was  not  connected 
with  that.  But  the  black  list  was  by  no  means  an  unimportant 
feature  of  the  case.  In  my  opinion,  the  conduct  of  the  defendants 
infringed  the  plaintiff’s  rights  so  as  to  give  him  a cause  of  action.  The 
defendants  were  doing  a great  deal  more  than  exercising  their  own  rights  jT 
they  were  dictating  to  the  plaintiff  and  his  customers  and  servants  what  they\ 
were  to  do.  The  defendants  were  violating  their  duty  to  the  plaintiff  and  his  \ 
customers  and  servants,  which  was  to  leave  them  in  the  undisturbed  liberty  of 
acting  as  they  had  a perfect  right  to  do.  What  is  the  legal  justification  for  such 
conduct  ? None  is  alleged,  and  none  can  be  found.  Every  element  necessary 
to  give  a cause  of  action  on  ordinary  principles  of  law  is  present  in  this  ease.  I 
have  examined  all  the  authorities,  and  I venture  to  say  that  there  is  not  a single 
decision  anterior  to  Allen  v.  Flood  in  favour  of  the  appellants.  Their  sheet- 
anchor  is  Allen  v.  Flood,  which  is  far  from  covering  this  case,  and  which  can 
only  be  made  to  cover  it  by  greatly  extending  its  operation.  It  is  all  very  well 
to  talk  about  peaceable  persuasion.  It  may  be  that  in  Allen  v.  Flood  and 
Templeton  v.  Bussell  there  was  nothing  more,  but  here  there  was  very  much 
more.  What  may  begin  as  peaceable  persuasion  may  easily  become 
peremptory  ordering,  with  threats,  open  or  covert,  of  very  unpleasant  conse- 
quences to  those  who  are  not  persuaded.  & Calling  workmen  out  involves  very 
serious  consequences  to  such  as  do  not  obey.  Black  lists  are  real  instruments 
of  coercion,  as  every  man  knows  whose  name  is  on  one.  A combination  not  to 
work  is  one  thing,  and  lawful.  A combination  to  prevent  others  working  is  a 
very  different  thing,  and  prima  facie  unlawful.  But  I am  not  prepared  to  say 
that  conduct  which  is  not  actionable  on  the  part  of  one  person  cannot  be  action- 
able if  it  is  that  of  several  acting  in  concert.  Numbers  may  annoy  and  coerce 
where  one  may  not.  Annoyance  and  coercion  by  many  may  be  itself  wrongful, 
and  not  only  that,  but  aggravate  what  would  be  wrongful  apart  from  numbers. 
The  cardinal  point  of  distinction  between  previous  cases  and  the  present  is 
that  in  them,  although  damage  was  intentionally  indicted  on  the  plaintiffs,  no 
no  one’s  rights  were  infringed,  no  wrongful  act  was  committed ; whilst  in 
the  present  case  the  coercion  of  the  plaintiff’s  customers  and  servants,  and 
of  the  plaintiff  through  them,  was  an  infringement  of  their  liberty  as  well 
as  his,  and  was  wrongful  both  to  them  and  also  to  him.  Intentional  damage,^ 
which  arises  from  the  mere  exercise  of  the  rights  of  many,  is  not,  I apprehend, 
actionable  by  our  law  as  now  settled.  To  hold  the  contrary  would  be  undul 
to  restrict  the  liberty  of  one  set  of  persons  in  order  to  uphold  the  liberty 
another  set.  According  to  our  law,  competition,  with  all  its  drawbacks,  no 
only  between  individuals,  but  between  associations  and  between  them  an 
individuals,  is  permissible,  provided  nobody’s  rights  are  infringed.  The  law  ii 
the  same  for  all  persons,  and  limits  the  rights  of  those  who  combim 
to  lock  out  as  well  as  the  rights  of  those  who  strike.  But  coercion  b 
threats,  open  or  disguised,  not  only  of  bodily  harm,  but  of  serioui 
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ce  and  damage,  is,  prima  facie  at  all  events,  a wrong  inflicts 
iersons  coerced ; and  in  considering  whether  coercion  lias  been  applie 
numbers  cannot  be  disregarded.  The  Act  of  38  and  39  Vic.  clearl) 
ies  strikes  and  lock-outs  up  to  a certain  point.  It  is  plainly  legal  now 
kmen  to  combine  not  to  work  except  on  their  own  terms.  On  the  other 
it  is  clearly  illegal  for  them  or  ^anyone  else  to  use  threats  of  violence  to 
ht  other  people  from  working  on  any  terms  which  they  think\proper. 
re  are  annoyances  of  all  sorts  and  degrees.  Picketing  is  a distinct  annoyance, 
M if  damages  result  is  an  actionable  nuisance  at  common  law ; but  if  confined 
merely  to  obtaining  or  communicating  information  it  is  rendered  lawful  by  the 
Act.  Is  a combination  to  annoy  a person’s  customers  so  as  to  compel  them  to 
leave  him  unless  he  obeys  the  combination  permitted  by  the  Act  or  not  ? It  is  not 
forbidden  by  section  7.  Is  it  permitted  by  section  3?  I cannot  think  that  it  is. 
It  must  be  conceded  that  if  what  the  defendants  here  did  were  done  by  one  person 
it  would  not  have  been  punishable  as  a crime/  I 'cannot  myself  see  that  there 
is  in  this  case  any  trade  dispute  between  employers  and  workmen  within  the 
meaning  of  section  3.  I am  not  at  present  prepared  to  say  that  the  officers  of 
a. Trade  Union  who  created  strife  by  calling  out  members  of  the  union  working 
for  an  employer  with  whom  none  of  them  had  any  dispute  can  invoke  the 
benefit  of  this  section,  even  on  an  indictment  for  a conspiracy.  But  assuming 
that  there  was  a trade  dispute  within  the  meaning  of  section  3,  and  that  an 
indictment  for  conspiracy  could  not  be  sustained  in  a case  like  this,  the 
difference  between  an  indictment  * for  conspiracy  and  an  action  for  damages 
occasioned  by  a conspiracy  is  very  marked  and  is  well  known.  An  illegal 
agreement,  whether  carried  out  or  not,  is  the  essential  element  in  a criminal 
case.  The  damage  done  is  an  equally  important  element  in  an  action  for 
damages.  In  my  opinion,  it  is  quite  clear  that  section  3 has  no  application  to 
civil  actions.  It  is  confined  entirely  to  criminal  proceedings.  Nor  can 
I agree  with  those  who  said  that  if  such  conduct  as  was  complained  of  had 
ceased  to  be  criminal  it  had  therefore  ceased  to  be  actionable.  On  this  point 
I will  content  myself  by  saying  that  I agree  with  Mr.  Justice  Andrews  and 
those  who  concurred  with  him.  It  does  not  follow,  and  it  is  not  true,  that 
annoyances  which  are  not  indictable  are  not  actionable.  The  law  relating  to 
nuisances,  to  say  nothing  of  the  law  relating  to  combinations,  shows  that  many 
annoyances  are  actionable  which  are  not  indictable,  and  the  principles  of 
justice  on  which  this  is  held  to  be  so  appear  to  me  to  apply  to  such  cases  ae 
these.  Allen  v.  Flood  is  in  many  respects  a very  valuable  decision,  but  it  might 
be  easily  misunderstood  and  carried  too  far.  Your  lordships  are  asked  to 
extend  it  and  to  destroy  that  individual  liberty  which  our  laws  so  anxiously 
guarded.  The  appellants  seek,  by  means  of  Allen  v.  Flood,  and  by  logical 
reasoning  based  upon  some  passages  in  the  judgments  given  by  your  lordships 
ivho  decided  it,  to  drive  your  lordships  to  hold  that  boycotting  by  Trade  Unions 
~ one  of  its  most  objectionable  forms  is  lawful,  and  gives  no  cause  of  action  to 
itt  victims,  although  they  may  be  pecuniarily  ruined  thereby.  So  to  hold 
would,  in  my  opinion,  be  contrary  to  the  well  settled  principles  of  English  law, 
v>  id  would  be  to  do  what  is  not  yet  authorised  by  any  statute  or  legal  decision. 
i my  opinion,  this  appeal  ought  to  be  dismissed  with  costs. 

Appeal  dismissed. 
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